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TI-IE peculiar land tenures which prevail in  the hill tracts of 
the Kumaun Division, the old province of Ku~naun and Garh- 
wal, have never hitherto aformed the subject of any comprehen- 
sive and systematic description. A most valuable sketch of the 
local customs was compiled by Mr. Pauw and forms Chapter 11 
of his Garhwal settlement report, but his account is all too brief 
anad leaves many subjects almost untouched, while giving a 
detailed account of other points. It is much to be regretted 
that he did not expand his unequalled knowledge into a 
separate and comprehensive work on the subject. Beyond his 
sketch, a few brief paragraphs in the settlement reports of 
Messrs. Batten, Beckett, Ramsay and Goudge and a small pam- 
phlet by Pandit Ganga Dat, retired Deputy Collector, are all 
the material available for a student of the subject, a subject pre- 
senting many local peculiarities and full of vexed questions. 

'This Manual represents an attempt to put together a complete 
and systematic account ol the hill tenures, omitting those of the 
Hhabar and Tarai, which tracts have an entirely different system 
of tenures. 

The  lines on which it was suggested that the work should pro- 
ceed comprised the bringing together into a short hlanual ol: 
the information collected at recent settlements, a collection of 
the more noteworthy decisions by the Board of Revenue, Sir 
Henry Ramsay and other Commissioners, and a note on the 
rights ol [villagers in measured and unmeasured land, Nayabad 
grants and the like, ~ r i t h  reference to the orders of Government 
on these questions. 

I n  a coinpilation of this kind, which covers much hitherto 
almost untouched ground, there will no doubt be some mistakes 
and omissions, tllougll I have endeavoured by a thorough study 
ol all the available records and reports to make it as correct and 
complete as possible. 

\/Vhere hlr. P a ~ i ~ v  has given a fairly complete account of a 
sul~ject, as in the case of the historical introduction, hissadari 
s~lcccssion or gunth lands, I hare based my account mainly on 
his report Sroin n~hich quotation has been lnade freely, and I 
have directed particular attention to gi~ring full treatment to 
subiects which he has left untouched or treated with unusual 



In  the Kumaun hills we have a village proprietary system 
somewhat like that of Madras and unlike anything which is found 
anywhere else in these provinces, and a tenancy system based 
on custom and case-law only, with many of its principles of 
1-ecen t development and for all its apparent simplicity ~ r i  th many 
difficult and disputed points which puzzle at times even courts 
of long experience in the hills. 

The  districts of Kumaun being under the Scheduled Districts 
Act are administered under the Kumaun Rules and all suits, 
civil as well as revenue, are heard by the ordinary district reve- 
nue staff. - 

Until quite recent times Kumaun and Garhwal were adminis- 
tered by a small body of officers who were, generally speaking, 
permanently attached to the division ; their long experience gave 
them a thorough knowledge of local conditions and their patriar- 
chal administration of a naturally obedient people enabled them 
to settle most disputes offhand. 

In  modern times, however, the frequent transfer of officers 
between the hills and the plains, which has been unfortunate 
for Kumaun in many ways, and the increasing sophistication of 
the people, combined with less summary methods of adjudica- 
tion, have altered. matters considerably. Officers coming to 
Kumaun for the first time without previous knowledge of the 
hill districts find themselves very much at sea in the novel con- 
ditions of their work. Associations and analogies dra~vn from 
customs in the plains combine with ignorance of the local pecu- 
liarities to lead thein astray, and their early mistakes in turn are 
utilized by litigants to mislead their successors. 

When we find numerous conflicting rulings on disputed points 
delivered by successive Commissioners of the division, it is not 
surprising that lower courts frequently go wrong. 

There are various dubious points on which no rulings at all 
appear to exist ; but so far as was possible I have collected and 
put together in a more or less connected form all the well-admit- 
ted principles of the hill tenures and all the leading rulings on 
doubtful points. 

It is most unfortunate that a good many years ago, in order 
to relieve a congested record-room, nearly all the old files of 
the Commissioner's court down to the latter part of Sir Nenrv 
Ramsay's Commissionership were weeded out and destroyed. '4 
vast amount of valuable material sho~ving the crystallising ol  
unwritten custom into settled case-law and containing the origin- 
:31 expositions of the tenures as gathered by the earlier Corn- 
mis~oriers, men of great experience in Kumaun, has thus been 
lost, and there is a great scarcity of comprehensive and leading 



( iii ) 

judgments among the later files, due no doubt in many casn 
to the fact that older decisions had discussed and laid down the 
principles applicable to the particular question at issue. At 
the same time it is worth remembering that Sir Henry Ramsay, 
by the testimony of an old official who worked under him, 
generally objected to the principle of fixed rulings on points of 
custom and often refused to follow his own previous decisions. 
He preferred, he said, to settle ,each case on its own merits as 
seemed equitable to him at the time, and not according to a rigid 
principle for all cases of the same class. 

The  Board of Revenue have a revisional power in rent and 
revenue cases, but it is very seldom used, while many points are 
decided on the civil side, where the Commissioner is still the 
High Court of Kumaun. 

T h e  result of my search for rulings has thus been somewhat 
disappointing. The  entire contents of the Commissioner's 
record-room numbering a good many thousand files have been 
gone through and selected files again examined in detail, hut 
the decisions worth noting, which have been finally extracted, 
are surprisingly few. 

Many of the important rulings of recent times have been col- 
lected by Pandit Lilai1all.d Joshi, Superintendent of the Com- 
missioner's office, an official of great experience, to whom I am 
much indebted for his active assistance and for the use of his note- 
books of accuinulated materials. Several vakils and pleaders of 
the division h a ~ e  collected notes of rulings ; but, so far as I can 
gather, these notes include very little that is not also in Pandit 
Lilanand's collection or in the Garhwal settlement report. 

I append a short bibliography of authorities referred to in the 
hIanual, and a brief glossary of certain terms in use in the hills, 
of whicll some introductory definition seems desirable. 
Bibliography- . 

(1) Official reports on the Province of Kumaun, edited 
by J. H. Batten, Esq., c.s., Commissioner of Kumaun (Agra 
185.1, and Calcutta 1878) . Its most important contents are 
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Garhwal settlement report (1842), and Mr. Batten's 
Kumaun settlement report (1848) . 
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(6) Pandit Ganga L)at Upreti's Pamphlet on the pri- 
vileges and duties of landlords and cultivators in the 
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(7) The  North-Western Provinces and Oudh Land Reve- 
nue Act, No. 111 of 1901, as extended to the Kumaun Divi- 
sion and rules and orders relating to the Kumaun Division 
(Allahabad, Government Press, 1905) . 



Introductory Glossary of Terms in uae in the Hills 

Nali . * .  . (I) A measfire of capacity cqunl to 
o r two seers of grain. 

Patha (Garhwnl) , . , (2) A measure of land, the area io 
which two seers of wheat is 
sown, standardised by Mr. 
Traill a t  1 2 X  20 yardsz240 
square yards (see Sir Heury 
Ramsdp'e Kumann settlement 
reporo, paragraph 28, and Mr. 
Batten's Kumaun report. para- 
graph 2). The nali is tihe 
usual ebandard of weight or 
area among hillmea. 

Biei  . . .  

Ja r ib  ... 

- - 20 nalis= 4,800 square yards or prac- 
bically an acre. 

- - Mr. Beckett's chain of 20 yards w i t h  
ten sub-divisions of 2 yarde 
each the  staudard for rough 
land a~easurement i n  the hills. 
Mr. Goudge makes the sbart- 
ling remark that " the square 
measure of this chein made a 
biai of 4,000 square ylrrds and 
the 20th of this is a nali"  
(paragraph 17) and the Gov- 
ernment resolution on his 
report accepts tbie statement. 

A 1i;tle reflection wi l l  show bhat the 
square of 20 yards is 400 
square yards and not 4,000. 
A bisi, moreover, is not 4,000 
bquare yards, bu b 4,800 squarc 
yarde aud a nali is not 1/20th 
of 4,000 squere yards. The 
bivi and the jarib have no 
connection excepb through 
the nali, 

nIr. Traill standsrdieed the nali (see 
it nali " above) a t  2 0 ~  12 yards 
=240 clquare yards ; the jarib 
lepresenbe the long side of the 



nali, wbile eis of i tu ten sub- 
ctividions make the short eido. 

The cheiu is based or1 th: nsli  and 
uot vice versa. 

Pirai  ... - - A weight (usually used f'or grain) of 
16 aalis or 32 seers. 

Mana ,,. - - 4 nali (+ lb.). 

kliasa or bant ... Coparcenary ebare of R propriebor. 
Hissadur . Uoparcenary proprietor. 
Shiktrli or Sbikmi.his= A joint-hiseedar with t h e  rnan iu 

sadar. wbose name the fbrniig ahare 
stand8 recorded ; the shikmi 
is usually the younger brother 
o r  nephew, 

Bhai banb . . . Division per capita. 
Saubia banb , ,  Division half and half between the 

eons of two wives, 

Rsi mauza 

Zamindar  .. An agriculturist ,  a villager (not 
being a Brahman or a D o m )  ; 
the term hag none of the oon- 
notation that i t  has in the 
plains;  it is often used with 
a flevour of contempt, " a 
mere villager." 

... The chief or parerit village t o  which 
the lagas " or subsidiary vil- 
lages a re  attached ; the ''lagti I J 

is aomebimes merely on outly- 
ing portion and oflshont of t h e  
"as1 " viilage and somebitnee 
a small separate villrrge, which 
has becn abtached to the  as1 
village and united to ib fbr  
revenue pnrposes, awing to its 
having been dependenb on bhe 
latter i n  some way or t o  Its 
being the  property of the co- 
sharers of t h e  as1 village. 
The as1 village and lagas are  
held undor one revenue en- 
gagcmoub, 



D h a r ~ ,  Reth 

MHO, Muwas8 .., 
hence 

Mewari bant  ... 

Girbi ... 
Girbi-neman ... 
Dal-bhol ... 

Padhan or Malguzar .. 

Padhenchari lend . 

Mukbbar padhan ... 
Ghnr pad han . .  

A clan, a set of reletod familier 
forming o dlvieion iq 8 village, 
a faction. A v i l l ~ g e  ie often 
owned by two or Inore dbarae 
of different castee. 

Undivided measured common land ; 
either common to the whole 
community (gnon aanjaib) or 
common to  cert sin families or 
co-eherer 8 on1 y. 

A family, 

Ijivision of sanjai t  land equally by 
femiliee (irreepective of their 
proportionate ehares in the 
village). 

Mortgage, 
Mortgage-deed. 
t1) Forecloeure. 
(2) Purchaee. 
Land, the revenue of which has been 

assigned to the seligioue en- 
dowment. 

Qrant of lend and assignmenh of i t s  
revenue for charitable por- 
poaes (feeding pilgrim0 in 
perbicular). 

T h e  headrnsn of a village from whom 
the revenue engagetnenb i s  
t ~ k e n  and  who ie responsible 
for collecting and paying iu 
t he  revenlle of bhe village. 

1s land beld from Government free 
of revenue by the padhau for 
t h e  t ime being in lieu of oaah 
remunerubion or of par t  of i t  
for the performerlce of his 
dut ies  (see chapter on 
padhacs). 

T h e  agent  of non-relidvnb minor or 
otherwise incapable padhnn. 

I n  villegee beld wholly by khaikar  
banan t,s is the  representntive 
head khaikar who collectls the 
r e r e ~ ~ u e  and mnli kban:i and 



Khaikar  

makee ib over bo the  padhan 
nnd dooe bhe work of a padhan 
gonerally, a eub-molguzar 
under the  eadr  rnalguzar" (Sir  
Henry  Ramsey). 

, ,  (1) An under-propriemr whoje 
r igh ts  as the original occnpanb 
cul tivotor llavo been ueurped 
by or g r a r ~ t e d  to  eome other 
person ab eorne former  period. 
This  is bhe " pakka khaikar." 

(2) An occupancy tenanb (who o r  
whose predeoessor nevor had 
any higher righb). This  is 
bhe " kachchq khaihtsr." 

S i r tan  (asami j ... A tenanb-at-will.  S i r t i  i s  his r e n t  
(aleo rakm), 

Pahari  ( in  Pali Pilch- 'Che village mnssenger, unofficial 
hauu pargantr) Pas- chaukidor and geoeral ser- 
wan (ill Garhwnl ) .  vanb; he receives OLIO rlali of 

g ra in  per harvesi; from eaoh 
family of bhe village. I s  
uslially a Llorn, 

Rnkm ..,. ... Either (1) land revenue or ( 2 )  rent .  
A hissadur o r  a ahare of land 
is  apoken of as  '' eo many 
rupeee raklni," 

Bhenb ... . Irregular dues  (nazrana) taken by 
tbokdars, padhane o r  hiedadars 
from teuauts, usually in cash, 

Kuli-bardaish Kul i -  The  furnishing of coolies and enp- 
godam. y l i e ~  to t r r~ve l le rs  and troops 

in  accordance ~ i b h  ancient 
custom and the terms of the 
sebtlemenb agreement. 

Talaon, Shera .. . Permanent ly  i r r i ga t ed  land. 
Panchar, Sllimar ., Itnperfectly irr igated land (no t  oftlsn 

used). 
Upraon Dry tert*accd lnr~d (" upland "), first 

class (awwal)  and  secord 
class (doyurn). 

l j r a n  ... . .. l r~fer ior  terraced land cultivated in -  
termittenhly. 

Kabil, Khil  . . . Un terraced infe r ior  Inncl crll tivated 
intermittetl t ly . 



CHAPTER r 

(1) Historical sketch 

IT is unnecessary for my purpose to go into the history of the 
l ~ i l l  districts prior to the British occupation. Xlr. Pauw has 
given an  excellent historical summary of the origins of the 
various tenures and the present land system, and 1 cannot d o  
bctter than reproduce several paragrzbhs of his report as an 
hiftorical introduction to the subject. He has su~nmarised all 
that cail be found in earlier reports, and though his renlarks 
14.ere ~vritten especially with reference to Garh~val, yet they are 
equally applicalrle to Allnor-a anti Naini Tal .  As hlr. Goudge 
re~narks on page 10 of his reIlort, "the ter?lires are exactly the 
same in Almora and Naini ?'a1 as ihev are in Garhwal." T h e  
various tenures in respect of their p-esent status ir-ill be d:.alt 
\:.itl-t cletail in subsequent chapters, but this preliminary sketch 
is usel~:l  as giving a general idea oE the s e ~ e r a l  classes of cultiva- 
tors and others who figure in these pages, their development and 
how they came to occupy their present positions. 

Under the native kings the poprietal-\I right in land was RIr. peuge 
vested in the sovereign and inalienable. p-. 36. 

Pro~flietsry right under3Ir. Trail1 ~ c r i  tes : "The paramount 
nntive kincs vn-trd inproperty in the soil here rests with the 
the Sovereign and in- 
nlienable. Sovereign. This  right is not only theore- 

tically acknowledged by the subject, but  
its practical existence is also deducible from the unrestricted 
power of alienation rvhich the Sovereign al~vays possessed in the 
land. . . . . . . 'These tenures" (of the occupant zamin- 
dars) "were never indefeasible, and as they were derived froin 
royal grants either traditional or existing, so they might be abro- 
gated at the will of the Sovereign, even without allegations of 
default against the holder, and rvithout reservation in his 
favour.* T h e  peculiar nature of the country rendered the exer- 
cise of this right frequent in the neighbourhood of the capital. 
T h e  difficulties of procuring supplies in the province have been 

d - 
- 

*<sComprcre Svr Henry Rav m y ' s  remark (page 14 of the I<umnun 
kt~port\ that up to 1835 Mr. Tr.rill might have transferred an,;ntire vil;nge 
-:td trtrdly sly one would hove questioned his right to do 80. 



alluded to. Individuals settling at Almora or Srinagar, under 
the auspices of the reigning prince, in consequence received the 
gift of a small portion of land for the establishment of their 
families. Where a provision in land was called for to reward 
military services or to remunerate the heirs of those slain in 
battle, i t  was usually made at the expense of existing rights." 

m. paUwy, "The property in the soil is here termed t ha t  and grants 
pate. 36. in t ha t  conveyed a freehold in the soil as 

That or grants of lnncl. well as the produce." "The rents of 
these lands have at subsequent periods been almost wholly re- 
sumed to the rent-roll, but the property in the soil has generally 
been suffered to remain with the heirs of the grantee. I t  is on 
grants of this nature that the rights of a large body of the occu- 
pant landholders are founded." 

NOTE-The terms "that", "thatwan" are wholly obscllete. 

"The land in the interior seldom changed proprietors. T h e  
greater part of the present occupants there 

Cultivators - derive their claims to the soil solely from 
the l~rescription of long-established and undisturbed possession ; 
a i d  this remark applies also to many individuals more particu- 
larly Brahmans, whose anrestors, having originally obtained 
estates on grants, not conveying any property in the soil, their 
descendants have subsequently, by the migration o l  the actual 
occupan"tS, come into the full possession both 01 land nncl pro- 
duce." 01 grants which clitl not convey "property in the soil," 
but were only assignments of revenlie, thc irlost common Ivere 
those made as remuneration for the fulfilnlent of a public office, 
know11 as Negichari, Kuminchari, Jaidad, etc., and those made 
tor the endowment of religious establishments. 

I t  would appear from this that all cultivators of the soil, 
whether grantees or not, came to be in course oE time on much 
the same looting, so long as no one obtained a grant against 
them. Mr. Traill also adds : "The occupant zamindars hold 
their estates in hereclitary and tranvferable property." Mr. 
Traill had better means of judging of the tenures which prevail- 
ed under the Rajas than any one since his time ; but there are 
two reas'ons for suppo2ing that the right of cultivators in land 
was not transferable. In  the first place local tradition ascribes 
the origin of the private right of transfer of land to the intro- 
duction of the British rule, while again, no  private right of trans-. 
fer exists in Tehri-Garhwal at the present day which is ruled 
by the descendants of the old Garhwal Rajas, and where there- 



is every reason to suppose that the old customs are preserved 
more or less intact. A sale of land in Tehri-Garhwal even by a 
grantee is regarded as an assumption of the royal prerogative and 
punished accordingly. Of course the right of transfer alone is 
referred to. As in Tehri  at the present day, so in Garhural 
urider the native kings, no d o u l ~ t  transfers took place, and lor 
a consideration ; prol;al,ly, as in Tehri  by the io;-rn of a rnort- 
gage of the transieror's holding, with cultivating possession to  
the transferee ; a mortgage which was never afterwards redeem- 
ed. And it is 1~-obal~le  that, uncler the Gurkhas, who cared for 
little 11ut tlie revcnue raised From the country, such transfers 
were regarded by the authorities with indifference. Their cul- 
tivating rights are commonly mortgaged by khaikars in Clarh~val 
a t  the present day, though the holdings are regarded as non- 
transferable-a fact which is not improbably a survival of the 
original custom of transfer by those in cultivating possession of 
land. 

"TYhere the land granted," Mr. Trail], "was already held Jlr. P ~ U W * ~  - 
in prol:ert'y by others those occupan't pro- para. 37. 

The under-proprie ary prie tors if they continued on the estate, 
righs. Khaikars. 

sank into tenants of the nevr nl-nntee, \vho, . . 
moreover, by the custom c.f the country, lvas ~ ~ e r ~ i ~ i t t e ( l  to take 
one-third of the estate into his own immediate cultivation or sir. 
OE the remainder of the estate, the righ; of cultivation rested 
wit11 the original occtllxmts, ~ v h o  were now termed khaikars 01. 

cccupants in distinction from that~van 01- ~x-oprietor." In 
~ a g p u r  there are a number of villages i1lus:rative of this system, 
the high castes, Bart~vals, Bhandaris, Rawats, etc., no doubt the 
more recent grantees, being the pi-0111-ietoi-s of the whole vill;jgc 
with cultivating righLs in part onlv, ~vliile tlie Khasiva cmtes, no 
dou l~ t  the earlier occupants, hold the remainder of the village as 
kliaikal-s of the high cas'e proprietors. J t  1roul(1 appear that i.f 
rhe grantee did not at once exercise his right to take part of the 
village into his own immediate culti\l;ition, he was subsequently 
debarred from getting a footing there at all, and remained en- 
titled inerely to his manorial dues. Mr. Batten derives the word 
thaikar  from khafia to eat) ,  and kar (the royai revenue) . thnt 
is, lle lnay enjoy the land so long as he pays the revenue. 
Hesides the ~ o v e r n m e n t  revenue (sirti) the khaikar was called 
on to pay to the proprietor various dues known as bhent (special 
aish dastur (dues in kind) and pithai (an annual 
trifling cash rent) . 

"x'lle khurnis were tenants and settled on the cstate l ~ v  tlie 
~nolx-ietors, and by long-continued 'occu- Mr. Pauw's para. 38. The occl'panryright pancy mipht come to be considered ill !he 

Khurnis or Ksinis. 
light of khaikars from whom indeed they 

diflered little except in the nature ci the rent to which they are 



liable." As the klil~rni or knini, accortling to h11.. Traill, pnicl a 
higlier relit tlinn any otlier description of tcllnlit, it \vas 110 d o l ~ b t  
fo l~nd  convcllic~it to ;11low him a Iierctlit;~~-y rig11 t to cultivation, 
though strictly this belongctl only to the kliaikal.. ?'he land of 
the childless k11111-ni would, rnoreovcr. ~i;l t i~l. ;~llv ro9Crt to the 
proprietor at his death, and this may not improbably be tlie reason 
1 1 i k ,  who in villages where the gr;lntec lore- 
bore to t;lkc cllltiv;~ti~lg 1)ossehsioll i l l  tllc l)cgil~ning, now c~itircly 
exclr~(les Iiis littirs, so t1i;lt 011 a k1iaik;lr in s11t.11 ;I villngc dyi i~g 
~ v i t h o i ~ t  n l i  heir or  even collater;~l, his 1;tnrl 1.evcrtct1 to tllc I~otly 
oE kli:~ik:~~x : sho11l(1 lic die in a village wherc thc pl'oj)rictor 
lioltls latitl in c111tiv;lting ~,ossc.ssion, the holding passes not to 
the I~ody of kIl;lik;li.s l111t to tlir l)~ul,rictor. 'Tllc ; i ~ ~ ; ~ l o g y  of 
position I)ct~vccl~ k l~ ;~ ik :~rs  :~ntl  k h l ~ r ~ l i s  \vould prol);~l)l\l Ilnve 
I)cc11 q ~ l i  tc sr~llic*ic.~it t o  cst:~l)lisl~ tllis ci~sto~tl .  Rlr. l h  t tc111 says 
~.cg;~rtlill(r tlle kll111.1iis : "'Tllis c1;1ss of trn;\lits is f';~st I)cc-ollli~lg 

9 
I I  o i t  of I\l~nik:~~.s." I t  srcllis c lor~l ) t f~~l  ~vhrtlicr 
(1111.i11g tlio l)c~.ic)(l of  111.itihIi I-111c tllcy ~vcrc ~ v c r  cl is t i~~gl~i~l ict l ,  
:IS 1 1 0  1rlc11t ion is i ~ l ; ~ ~ l r  of kliurnis i l l  thc oltlest set tlcnic~n~ p:~l)crs ; 
rl~cy : I ~ ~ ) c : I I .  t o  I ~ w c  I l c ~ ~ i  trc;~tccl cs;lctl\r ;IS kl~nik;~r.;, ;111tl (.cia- 
c;~inly not o~i ly  is 1 1 0  t l i v t  i l l ( - I  ion 111;ltlc no\\.. I ) I I  t r l l v  \.(.I \. n;\lilc. is 
los,t, at1~1 i t  1vo111(1 I)(> i~i~possil)lc to fill(1 0111 ~ t - h c t l ~ c r  ; I I I I ~  ?ivc11 
kll;~ik:li. ;I(-knowlctl,qc~cl lor liis a11c~'stor ;I vassal tcll;lllt, 01' ;I rc- 
c111c.c'tl ~ ( I - I I ~ ) ; I N  t ~)i'olwictor. Sir Hcnry Ralnsny. Ilo\\~c\.c~., is s ;~ id  
1 0  11;11.t. ;~c.kno\\.lcclgc.tl :I t l i s t i~~ct io~l  1)ctwccn 13;llik;l :111<1 k;1(-lic11;1 
l,li;~il,:~~.s, I i : ~ ~ ~ i l i g  I . C > ~ ( I I . ~ ~ I I ( ~ -  I IO  (1o111)t to the t ~ ~ ~ ( l ( - ~ - - ~ ~ ~ . o l ~ ~ . i ( ~ t : ~ r y  
:111(l o ( - ( - l~ l~ l~ i ( -y  l-igl~t s (lisc~~\sixl in t l l i ~  I ~ I - ; I ~ I  ; l l ) l l ,  ;111(1 i l l  ; I  st-t tlc- 
i11('111 (!i\ll~ltc 1.~1,ltillg to hl;11ig;1011, p;itt i 1h15 i l l  tlir ;\l~liol.n Ilis- 
t l . i c . t .  ( I C Y  i t l ( . t l  I)v I ' ; ~ t l t l i t  : \ l l ~ l ) n  1);tt. Dc1)11tv (~ol l (~(- to~. ,  i l l  1.1). 
184.3, tlic S ; I I I I ~  tccli~i ic-:~l csl)rcssion "1);lkkn kllai knr" is ilscd. 

Mr.  P~LIIW'B g a ~ l l c  tIl1.c~ tc1.111s ~ ; I I I I ~ I I ,  saynli;~ :11i(1 tIlok(1;11. 1 i ; 1 \ ~  [ I I ( -  S; I IHC 

para. 3!1. T<IIIII~IIR, H : ~ J ~ ; I I I I L : ~  t111(1 1l1t~;lllillg ~ : I I I I ~ I ~  I)t'illg l l \ t ‘ ( l  i l l  111t' solll~l or 

t 11~)1<(1111*~. ( ~ ' I I  I i \ v ; 1 1  ;11i(1 S:I \~;II~:I  i l l  111t> 1io1.111, ; I I I ( I  tlic 
OIli(.(~l.~ l - c ~ ~ ) l . t ~ s ( ~ l l  ( X I  I)\! 1 11c>sc ll : l l1l~~s (-0l.I.cs- 

~ ) m ~ l c t l  t o  (lie ~nll l i~i t l :~lx or  T;~~.tllc~.s of 1;111(1 I ~ \ \ * C I ~ I I ~  or llle 
l i i s  7'1lry rve1.c as :I i.lllr (-llosr~l 11.0111 :11110115 t11i. ~ ) l i l l ( . i l ) i ~ i  

I;~~itllloltlc~~~s or tllc t~.;lct." "Tllr illflrlcl~c.c oliccn ol,t;~il~otl i l l  the 
~it11:1tio11," u y s  nli-, pI'~.:~ill, a ' g r ~ ~ e ~ * ~ ~ l l y  l t ~ l  to i ~ v  ( O T I I ~ I I I I ; I I I ( - ~  ill 
I I I  I I I  I rvIic11 tlic i~i(livi(lll:ll h o l t l i ~ ~ ~  rv ; i \  ( I I ; I I I ; : ~ ( ~ ,  
;111tl i l l  sol1lcb ilistnlitcs tllc k n ~ n i ~ i s  tllc~ilscl\lcs c \ . c ~ l t l ~ ; ~ l l \ ~  sl~c(.cctl- 
c v l  in ol)t;iillillg ;I gl.:lnr of the lc11t1 1111(ler tlir 11s11;ll c.o;ltlitions." 
'l'llc t l o l i ~ s  ;lg:lin ' 1 1 o i i t c 1  one o f  tlie prol~-irtora n l  c;lrh 
1 I thr  (lc~siji~i:~tion of :I pndlian, to levy an(l acco~lnt 
tl il-cctly to theln fol- its cess." 



The l);~~lIlal" w i t  Yenlovable at the kill ' of the kalnin and 
i ~ '  " r l ' l l~  i.el~lu~le~.;rtion 01 ~ l l r  kamiii Pudl\nns. 
;II~(! :;1ya11;1 (.o~~\istccl o f  , t  r r i l l i ~ ~ ~  N;i71ana 

frc~iii cac.11 \.iIl;lgc," nlicl a 1)ol-tioll oi 1;111d ~-c~l t - l~ .cc  i l l  tllrir ow11 

i I I .  'l'lieg ;I lso ~.eccivrd rl~r ( . I I S I ~ I I ~ : ~ I . \ ~  ( I I I ( >  -11.0111 llle lx~clll:ins 

oi 111cir ~I.;IC.,  \ l i~. ,  lb .2  011 tl lc*  I I I : I I I . ~ ; I ~ C *  (it  ;I ( ~ ; I I I ~ ~ I I ~ I . ,  111~ leg of 
c\,c.i.v go;~t killcxl ;!lid ;I 111;1lia 01' glli ;111d ;i 1);rtkc.t o f  I I I ; L ~ Y C  (1111111- 

g:r~.i ' kli:~lltli) i l l  the lilonth o f  S~W:I I I .  These 131-cc'se rrlsto~llary 
c111ct arc ~ll)ivcrs;~l t h ~ ~ o t ~ ~ l i o ~ ~ t  (;:ll.Ii~~nl, Il.0111 teli;ltlts to r)l.oi)ric- . - 
I I 1 '  o I ~ i c o s  LO ~ ) i ~ ~ l l l i l l l ~  ;11id l ) ;~c i l~ : t~~s  t.0 
~ I I o I ~ ~ I : I I . s ,  ; I I I C ~  r v c ~ ~  110 t10111)t i~isislcd 011 I . ; I ~ ~ \ c I -  :IS :I S\IIII;OI of 
fcud;ll s111)jrtt i o l l  tll;ln Tol  t licii. ilit~.ilisic- v: l l~l r .  'I'l~r I-&snll for 
tnsillg rile el;~~~g.litcl.'s tllri~.ri;rgc ;111(1 ~:ot  t l ~ c  soll's is I ~ O  t l o r ~ l ) t  tli;lt 
011 rlic f o ~ ~ ~ i c r  occ.;~sion the f;ither ~-cx.c.i\.c's ;I c-ollsiclc~~.;il)lc S I I I I ~  of 
I I I O I ~ ~ . ~  1'1.0111 the I)ridcgl.ooll1. 'l'lic I ) : I ~ ~ ~ : I I I ,  like (lip t l ~ o k ( l a ~ . ,  
l~esicles tllc ~ . I IS~OII I ; I I .Y  ( I I I ~ s ,  e~iio\,s . . :i 1)01*rio11 of l;111(1 I .~~I I I -~ I .C*C ili 

llis o~vli vill;lge, now k~io\rli ;IS tllr ~ ) : ~ c l l ~ ; ~ ~ i c ~ l ~ ; ~ r i  I;III(!. hfl.. 
l ' ~ . ; l i l l  r l i ~ ~ s  clt~st-l.il)es the ~);tdl~nll 01' liis time : "T-I i~  1);1cIh;11i is 
thc \.ill;!gc> ~lliliislc~.i;tl ofic.el- r~l(l.rlslccl ~\,itli tlic c.ollcc.tioll of' 
t Iir C;C)\,(>I.I~II~CII I tIc~ii:i~i(l ;111cl \ ~ i f I i  111c SII  l)e~.\~is;o~i of I I I P  1101 ice 
of liis \,iIl:~g(~. He is co1111110111y c111e of 'tllc ~ilI;lgc~ : l l ~ l ~ ~ ~ i ~ i t ~ c l  

1vit11 the ; I~,~II .O~);II  i o l l  ol' tile ot,hcl. i o in t  sl1:1i.c1.s ;111(1 is I - O I I I O \ . ; L ~ ~ I C  
f o r  ~ ~ i : ~ l \ ~ t \ ~ ~ s ; ~ t i o ~ ~  01. ; I [  t11c 1-rt~t1isiii(311 ol t l l c3  i ~ ~ : ~ i o l , i i ~  I)!' \ l i : i~ .c~.s  
I-!(- ~ 0 1  lei'! \; t!lc ~0\'~1.11111('11! l 'C\ ' ( ' I l IIC ; l ~ ~ l ' ~ i ' ; l l ) I ~  I0 l 1 1 ~ i l '  y~'\'C1':ll 

clrro(;ls. tIc I):I\.s "so iIic I . ( ~ I I I .  01' I ~ i s  o1v11 i lni~lccI;;~t~ ';I~;II.C vf 
111c clst;i~c. l l e  is retntlnel.;~tccl 1,y fees on m;r~.ri;igcs, ;111tl ;I snin11 
110rtio11 ol' 1;11111 set n1);ll.t for the ~)ui.l,osc. l'lirl-e is 110 l~c~~.rclit- 
a n q  c.l;iirll 01. i.iclit ! o  r l~c  s i t r l n ~ i o ~ l  or 11;1(lli:111. I ) r ~ t  gt~~icl.;~li\: t h ~  

s ,  

I I t 1 1  i i I I sll;~l.cl.s : I I . (~  c.nllecl ripon to 
(~lioosc- ;111or  lit^ l);i(lli;~ii I ' I . ~ > I I ~  ;IIIIOII: r l ~ t ~ ~ ~ ~ s c ~ l ~ ~ ~ s .  1 T11(-111t i\.:r te(1 
1;!1i~Is \ \ * l l i ( . l l  ili;~y I IOI  I~ ; I \T  I)t-c11 sti l) icv-~c\(l  !o (li\.isie)l~ : I ~ I I O I ~ ; ~ ;  t11c 
0 i s  I i 1 1 1  IIY r l i ~  I ~ I I ~ ,  :111cl I I U  1.c111s \ - i (~l~led 

Srorll r licil (.!llr i \  ; I (  ioli ;II*C : I C ( . O I I I I I C ~  81'01. 1)v Ililil to 111r 1~1(1\. 01' 
o i o s  I I i t  l o  I ; I I  i l l  the ~ I I O ~ ~ I  of lllr 

Co\.cl*nlilrli t rcss t o  \\.l~ic.Ii t hry ;rl.c ~.cslwc.tivcl~ li;~l)lc." 

I t  is I l o r  c.lc;i~- rli;~t the thokdar ill tlic c;~l.licst I i~llcs :1~&11ally 
1.;11.11icd (lie I . C \ T I ~ I I ~ ,  ;llid i t  sc8rn1s ~)lol, ;~l>lc tllnt the :rnlotlnt of 
h i s  collt~crions w;rs clctc~-nli~lcd Ily :lie Stntc. T h e  Stnte assess- 
11ic1irs ~rcl.c ~ i o t .  llo\vc\~cl., 1il;rde 011 cnc.11 i l i d i ~ ~ i t l ~ ~ a l  \~ill;lgv, a 
1111ii1) ~11111 11cilig l ~ . c ( l ~ ~ r ~ i t l v  ;~ssiji~lcd to scvc~-:11. :111d ill s11('11 mses. 
t ~ o  ~ l o t l l ) t ,  tllc distl-il)~ltio~l of rllc :~.;scsslllcllt \\';IS left to thc tliok- 

No~m-Tl~n t ~ r m  "lt~~min" h n ~  prnationlly died ont, mhilo '*enyI3n~'' 
Ilmod looaolv  la^ oquivnlonl t o  "~qnire" and does rlot necessarily implv thn 
t,ho 1na11 roforro 1 to  ie I ,  t~ l~olc~~ar .  T e tlrolrci81r 118s now a very d~fforeot 
ycsition to t a h ~ c t  doearibod in this pnragrnph. 



Mr. Pauw*a T h e  hissadari right is, as before mentioned, said to have been 
para. 40. 

The hissadari or pro- 
;ill introduction of the British rule. The 

prietary r'ght. idea of land without a private owner 
seems to have been rel~ugnant  to the 

earliest British administrators and as in the plains-the proprie- 
4 tary right was conferred on the zamindars or revenue collectors, 

so in Garhwal it was conferred on the occupant cultivators, unless 
some one else could shordr that a grant of the land, and not merely 
ail assignment of the revenue, had been made to him. T h e  cul- 
tivators were then termed hissadars or co-sharers in the estate, 
and were allowed full rights of transfer in the cultivated land of 
the village. These rights were never extended to the waste 
lands as will be shorvn ,further on. In the grant of this proprie- 
tary right, however, the thokdars or sayanas appear to have fre- 
q ~ e n t l y  used their position as collectors of the land revenue to 
secure to theinselves hissadari right to which they were never 
elltitled. Mr. Batten thus explains how this has 'mine about : 
"I/Vhen the thokdar of a mahal has accepted the malguzari patta 
of one or more of its mauzas owing to the failure in procuring 
a village padhan, he has been recorded in the settlement misl as 
a kind of farmer in order :o distinguish him from the actual pro- 
prietors oE the village lands. In some of the poorer and less 
populous parganas the influential thokdars have, during the 
course of former settlements, continued to increase their pro- 
prietary possessions, and to obtain by silent usurpation a title to  
such acquisitions merely because no record whatever was at the 
time taken as to whether they became the holders of the padhan- 
ship because they were by right entitled to the office or ~vhether 
they became so because they have been elected or accepted as 
managers of the estate merely for the period of the settlement 
lease." When in such cases the thokdar obtained the hissadari 
right, the occupant proprietors sank into the position of khankars 
in exactly t h u a m e  way as in the case of a new grantee under the 
native kings. Perhaps even a more frequent case of usurpation 
01 the proprietary right was that of assignments, of revenue 
granted for the fulfilment of public offices, the kanungos, negis, 
etc. frequently getting the land recorded as their own property. 

"Another kind of resident tenants, however," says Mr. Trail], 
par. anw'a "who rent the land which the proprietors 

ara. 41. Sirtans or tenants at 
wi 11. from absence or other causes are precluded 

from cultivating themselves, have no rieht 
o l  occupancy either acknowledged o;'prescriptive: T h e  tenants 
pay their rent either in kut, kind (commonly at one-third of the 
produce), or in money according to existing rates or engagements 
01 to former usage. Where there is little demand for the land 
i t  is usually let for a inoderate money rate, which tenure is term- 
etl sirtan, that is the renter pays merely sirti." T h e  tern1 sirti 
meant the Governnient land revenue proper under the Rajas, 



%he original "agricultural assessment." The sirtan tenant form- - 
erly paid nothing but the land assessment and was expressly 
exempt from the various extra cesses which formed three4ourtha 
o f  the public demand. These latter fell on the proprietor. 

"Where there is no offer for the land by any ol the resident 
cultivators, the owner lets it  to any of the inhabitants of the sur- 
rounding villages. This is termed paekasht cultivation. . . The 
paekasht cultivation is from its uncertainty necessarily subjected 
t o  a lower rate of cess than other lands. The fickle disposition 
of such cultivators is notorious and their employment a 
speculation." On urhich Colonel Gowan (Commissioner of 
~ u m a u n i n  1837) has noted : "At present the only distinction 
between the sirtan and paekasht tenants is the duration of tenure ; 
the sirtan tenants being generally permanent, the paekasht re- 
movable at will." The  tendency has been, as in the case of the 
kaini and khaikar, to confuse the status of the paekasht and sir- 
,tan, much to the latter's disadvantage. Rlr. Backett (in 1865) 
even went SO far as to say the sirtan "has no permanent rights 
~,vhatever. He makes his own arrangements with the proprietor 
usually only for one crop." In the time of Mr. Traill, and even 
till much later, the competition for cultivat~rs exceeded the de- 
mand for land, and this secured the most favourable terms to all 
tenants-at-will, who in fact paid less rent than any other kind of 
.tenant, little more than the actual Government revenue assessed 
on the land. 

Neither the haliya nor the sajhi are, properly speaking, sub- Mr. PeuwOa 
tenants. The  former cultivates as a vassal p m * 4 9 *  

Other cultivators. 
'FIaliya and sajhi. of his master, and can hardly be said to 

have a holding of his own. The  latter 
exists only in the Bhabar, and his status, though more independ- 
ent, is somewhat similar. q!F  

T h e  haliya was originally, and for some years even under the 
British rule, a slave. They are thus described in R4r. Mosely 
Smith's report on "Slavery in Kumaun," dated the 5th February, 
1836. "Serfs or adscripti glebae under the denomination of hali, 
.by means of whom Brahmans and other principal landed pro- 
prietors urho are restricted by the custom of the country from 
~~ersonal  labour in the fields, cultivate as much of their land as 
~xacticable, and who are invariably doms or outcastes, belonging 
with their children and effects to the lord of the soil, like the 
beasts or other stock on it. . . . Field slaves . . . are 
boarded and lodged by their owners and receive moreover a tl~cln 
of cloth for a dress every third year. On the occasions also of 
their marriages the master defrays the wedding expenses. The  
~'urchase of slaves for agricultural and other purposes is still 
very common in this province." Excepting that these doms are 
now not bound to the land or to any one master, this description 



almost entirely holds good at the present day, for though the 
bond of slavery is gone, the haliya is as dependent on his master 
as ever. His emoluments have perhaps somewhat increased. 
He gets a blanket every rainy season and the suit of 
clothes more often, and at the harvest he usually receives a pre- 
sent of eight nalis or a don of grain. He entirely tills and reaps 
as much land as one man is capable of cultivating, all instruments, 
etc., being supplied by his master and all the produce going io 
him. Khasiyas or Rajputs are also employed as haliyas, but 
almost all these are simply in the position of servants. 

-(2) Hill caster 

It  ill be as well to supplement the foregoing account of the 
various characters who figure in the agricultural system of the 
hills by a brief note on hill castes in general and a short descrip- 
tion or sketch of a hill village and its organization, with special 
reference to certain points cognate to the subject of this Manual. 

A mention of the caste system is necessary for an understand- 
ing of sonie points of custom relating to succession, adoption 
and the like, which will be discussed in the ch'apters on his- 
saldars and lthaikars. Leaving aside the Bhotias whose agri- 
cultural holding is a negligible quantity, and the few scattered 
Muhammadans and banias who are nearly all shopkeepers or 
dwellers in towns, the population of t'he hill districts may be 
divided into (a)  Hindus of four main classes and ( h )  dorns oE. 
aboriginal nor-,-Arvan blood. 
t 

T h e  Hindus, who are known as " biths" in contradistinction. 
to the doms, may be droadly divided into Brahmans, Rajputs 
(Chha ttris) , Khas-Brahmans and Khasias or Khas-Ra jputs. ,As 

distinguished from the higher classes of Brahmans and Rajputs, 
the Khasiyas do not generally wear the sacred thread, though 
they are gradually assuming it, ,and are really of Sudra ,or mixed 
origin ; they call themselves Rajputs. T h e  Khas-Brahmans wear 
the sacred thread, but are generally of doubtfully pure origin ; 
some of them are the offspring, or descended from 
t'he offspring, #of a Brahman father and a Rajut or Khasiya 
woman.. I n  Garhwal these four classes, of whom the Khasiyas 
art the 1?10st numerous, supply more than 95 per cent. of the total 
number ol: hissadars and khaikars. 

In  Almora Mr. Gmoudge says, the majority of the people are 
Khas-Rajlputs, a blending of pure Aryan with some aboriginal 
hill stock. A few Rajput castes are later arrivals and their 
blood is purer . . . , and of; the inferior Bral~mans 
he remarks : " Such Brahmans are distinguished from their 
higher caste-fellows as 'halbanewale,' i.e. cultivators, o r  Pitaliya 
Brahmans, from the custom they had of wearing t'he bracelet 
of brass instead of the triple thread. High caste Brahmans are 
mnin!y confined to Joshi, Tiwari, Pants, Upretis and Pandes." 



T h e  only rigid line that is in these days strictly drawn alrd- 
never transgressed is between these Hindu castes and the doms. 
These latter ab,originals hold a very little land here and there. 
but, gerierally speaking, they form a class of menial servants and 
workers in metal, leather and wood. They have, as Mr. Pauw 
remarks, hardly emerged fro111 their former state of slavery and 
may be disniissed from further consideration as a special class 
so far as this AlIanual is concerned. Subject to a few modifica- 
tions and relaxations by local custom, the Mitakshara law pre- 
vails among all the Hindu castes of the division. For further 
particulars of these hill castes reference may be made t o  
sections 13 to 15 of Mr. Pauw's report. 

Before quitting the subject, ho~vever, mention should be 
made of the Nailts, a caste hollding several villages in the Almora 
District and one or two in Naini Ta l  and Garhwal. They are 
Hindus !leionging to none of the abovementioned four classes 
and they can neither intermarry nor eat and drink with any of 
the other Hindu castes. Their female children are invariably 
b r o ~ ~ g h t  11p to the trade of prostitution and are sent to the plains 
to follo\v their trades as soon as they are old enough, returning to 
their villages in later life. Their family customs regarding 
propert\. and succession are not unnaturally somewhat obscure 
and lax: 

(3) A Izill village 

T h e  typical hill village is of a fairly regular type, though iocal 
cricumstances and the variations cf the climate interfere with 
its normal character to some extent in the widely differing 
tracts that are found between the Bhabar and the snows. 

T h e  hills consist of a seemingly endless series of ridges and 
valleys, each ridge or spur leading up  to another in a tortuous 
chain and each valley a stream-bed leading down into a larger 
valley. 

We may take as typical a valley with easy sloping sides with 
a good streain running down its rnnin bed fed to some extent 
by smaller streams and springs froin the little ravines that score 
the hillsides. 

T h e  upper parts of the ridges that bound the valley are 
clotlhed with forest ; on the lower hillsides lie a chain of villages 
with their cultivation interspersed ~vi th  patches of bush, jungle 
or inferior forest where the land is too steep or too poor for 
sdtivation or where an unusual distance intervenes between 
one village and the next. 

Each \,illage usually comprises a strip of the hillside of more 
or less width and running ,from the streall1 at the bottom of 
the valley u p  to the top of the ridge, where it meets the boundary 
of some village in ihe valley beyond the ridge. Froin the villages . 



that lie in the same valley on either side of it is ;,divided b y  
some natural boundary, su'ch as a torrent bed or a spur of the 
hill. 

These boundaries enclose much unmeasured forest an,d graz- 

The villtlge bound- 
ing land, the property of ~overnmen? ,  as 

n.rit s .  well as the cultivated lands which are - 

the- ;~ctunl plolxrty of the villagers and 
on which they pay land revenue. They are the " assi sal " or 
d d  san assi " boundaries of the village, so called from Mr. Traill's 
general measurement and fixin,g of boundaries for the whole 
province in A.D. 1822 or 1880 Sambat. 

These boundaries convey no proprietary right of any kind 
to the villagers over the unmeasured land which they enclose, 
but rhev represent the .areas in which by custom or user the 
village has its special grazing grounds and its separate water- 
supply and gets its tirnber, if there is sufficient forest to supply 
this last. 

Our  typical village lies between 3,000 and 5,000 feet in eleva- 
tion ; this represents the commonest elevation and the best land 
in the hills (cf. Mr. Goudge's Alinora Settlement Report, pages 
12 and 13). 

T h e  village itself lies in, the middle of the cultivation part 

The villnge site. 
way u p  the hillside and consists of more 
or less regular short rows of stone-walled 

and sla te-roofed houses, generally two-storeyed, ~ v i  th a few 
isolated houses near by. T h e  aveiage village is small and only 

.contains filteen or twenty houses. T h e  better cl<ass of houses 
mentioned above belong to the Hindus of the villaqe ; and 
the later generally constitute the hissadari and khaikari 
element in the village. 

At some distance away are the doms' quarters (domana), 
generally hol~ses oE an inferior type, though som.etimes similar 
to those of the Hindus. 

T h e  doms are usually servants or ploughmen, or else workers 
in leather, metal, stone, \\~oocl, etc. ; sometimes they have a 
little land to cultivate as sirtans, and occasi~onally they are 
regular cultivating tenants-a t-will. 

Ii\Tl,e~-e ;I man is a sirtan tenant with a proper holding he  
either builds 'l~in~self a house of sorts on or near his land, or  
else he is gi\:en by his landlord and old empty house to occllpy 
or  a ruined l~uilding to repair. 

Mr. Pauw has described the houses of a hill village in para- 
gr:ll>h 1 G o l  his report. 



The cultivation 

T h e  main streain in the bed of the valley is usually the only 
wa:er which suRices for any irrigation. A Irrigated land. 
kaclicha " band" is thrown across the 

streain soine cvay up  the vallev, and the water is led  long the 
hillside in a gravitation channel (5111) so as to irrigate a few 
of the lowest terraces of cultivation. This gu1 probably 
operates one or two water mills (gharat) in its course, though 
these ii~ills, which grind most of the grain in the hills, often 
have a separate short gul in the hed of the stream. 

The  ainount of irrigated land in the village depends on the 
character of the valley ; many valleys in Almora with broad easy 
.slopes or flats of land along their streams have large areas of 
fine irrigate,d land, but such spots are very rarely found in 
.Garhwal. 

T h e  irrgated area is nearly 8 per cent. of the total cultiva- 
tion in Alinora, while in Garhwal it is only about 3 per cent. 
in Naini Ta l  it IS about 64 per cent. 

1 ,  Irrigated lana is called " talao~, or " shera ", " Shimar " in 
which rice 3011ly is irrigated from a sp ing  on the spot without 
any gul and "  anc char" ~ ~ l h e r e  only wheat is irrigated, are 
names sometiin6s used of special varieties of irrigated land. 
'Talaon or shera is irrigated the whole year and is regularly 
rlou 1-)1e-cropped. 

If the stream at  the bottom of our village is one with a broad 
bed, there are probably some strips of land lying in the bed or 
along the side of it practically level with the steam ; such strips 
have il precarious existence and are often stony and sandy, but 
.sometimes form valuable though fluctuating cultivation.. 

This is known as bagar land and causes many disputes when 

Bngnr ln,nd. 
it is washed away and then reappears, 
and after lying waste for some time is 

-taken up by some one oth'er than the previous occupant of 
it. 

Disputes about water are common, since inany small streams 
I 

Dis; ute about water. 
do not supply nearly enough water for 
the wants of all the \rillages that would 

like to utilize it. Such disputes are easy to settle in principle. 
but troublesoine in practice. A village that has been irrigating 
from a stream from former times clearly has a prior claim 
to the water against another village higher u p  the stream, 
which has hitherto had no irrigation and which subsequently 
starts an irrigation channel and cuts of the water froin 'the 
village below. The  difficulties arise when both \,illages have 
had irrigation for a long time and the upper village takes to 
using more than its old share of the Inter,  or the supply of 



n7;lter clecrenses telnporarily or perillanently. Again, villages 
011 opposite sides of a stream and both taking water from about 
the same place will be found constantly quarrelling about their 
respectit~e supplies. There is no permanent ineans of measur- 
in the  cater-supply or of enforcing a fixed division, and so, 
through a local i~lspectioll by the court often results in a settle- 
nlent for the time being, such quarrels break out again and 
again. Disputes about water rights are settled by civil suit, 
tlioug,:l ap~licntion ior perinission to make new channel in un- 
~iie'~sui-etl Covernillent land is usually first inade to the Deputy 
Con:niissio~?er and s~~iunl ,~ry  enquiry as to existing rights and 
possible oLjections inalde before perinission is granted. This 
docs not debar ally pei.son whose rights of user, etc. are affected 
from taking action in the courts to restrain the other party 
froni ililringing such rights. 

Disputes regarding the leading of water channels through 
lana belonging to some person other than the owner of the 
channel are, of course, sinlple questions either of aggreenients. 
311 the subject iilade between the parties or, failing such agree- 
mellt, of the Ia~v of easements. 

14s regnrcls ~\.atei.-inills and irrig;ltion channels, Sir I-Ienry 
Rnmsay laid down the general principle that the latter must 
al~vnvs have tile preference where there is an inadequate water- 
supl)1y for both, but I have found no case in which tihis has 
been co~lcletely appliecl ; he doubtless carried it out in tlie sum- 
mary orders, which he frequently passed on the spot and en- 
forced ~\:ithout further procedure. T h e  subject of water-mills. 
is ded t  separatelv ~vi th  in a later section. 

Above the irrigated land and around tlhe village rise the 

Upraon land. 
terraces of upraon land (dry " upland "). 
While 01-ldinary irrisated land gives its 

regular two crops a year, upraon land gives three crops in, two 
years, two kharils and ,one rabi. T h e  regular standard rota- 
lion throughout the hills for upraon is (1) rice (or jhungara), 
(2) wheat (or barley), (3) mlandua, (4) fallow, recommencing 
again in tlie follosving kharif. Ordinary dry land is thus all 
under cultivation every year in the kharif and half of it fallow 
Eor the rabi, the other half bearing wheat or barley. For this 
purpose a village is divided into two sol's or divisions in rrhich 
similar stages of the rotation come in  alternate years. 

This is inlportant to remember in suits for mesne profits 
since a ,plaintiff will often claim for a 

Mesne profits. rabi crop on the whole area of his hold- 
ing or for the ~ x l u e  of wheat followed by rice, and such claims 
shou!d a11vn)~s be regarded with suspicion. 

I t  nlay be inentioned here that a fair rough standard of inesne 
profits iri an average village on ordinary dry land is one rupee 



:I nali per. annnm taking all crops together ; for irrigated land 
two rupees or even more is fair ; and for in,ferior land (ijtan 
and katil, etc.) in years when it is cultivated eight annas or 
thereabouts. 

(These rates m.ay be compared with the soil units adopted 
.at scttlen~cnt ; see hll-. Goudge's report, page 15, also page 20 
ind hir. l'auw's page 93.) 

Beyond the regularly cultivated dry land lies the zone of 
- inferior land which is cultivated inter- 
lnfer'or ] , id .  mittently, a crop or two is taken off i t  

:and i t  is then lelt fallow (banjara) for two or three years, dur- 
ing ~ ~ l l i c l i  time bushes and shrul~s gi-ow over it, ant1 it appears 
to a casual observer to be land that has been abandoned and 
has gone out o T  c u l t i ~ ~ a  tion together. Such land 1\-1ien terrac- 

:ed is "ijl-an," when merely a natural sloping hillside, it is ltatil 
(or khi l )  . Land that has really fallen out of cultivation is 

But ; : p r t  from the iileasuretl and assessed (or assessable) 
lnnd recrorded at settleinent in the names of the villagers, there 
is, wherever cultivation has not reached its practicable limits 
,8\vitl~in the  illag age bound:iries, a continual and more or less 
gradual expnnsion of the culti\.ation into the adjoininp un- 
rneasuretl C'ro\.e~.nll?en t Inr?d. PI-ovided that this estenslon is 
in contii?lxation of old cultivation and does not invol\.e the des- 
iruction of trees it is recogni7ed 3s a customarjF right of the 
viilagers and Government does not in~erfere  ~r i t l l  anvone 
makii:g it. T h e  villagers themselves, hon-ever, often -quarrel 
pver such extensions ~ v h e n  they consider the zvailable g1-azing 
'land is getting too limited or when the extensions interefere with 
rigllts o l  ~vay, access to water or the supply of water or  the 
!ike. 

AI! the land in or near a village is divided 1)v traditional 
usage into blocks or divisions, known as thoks, 'each having 
a local nanle ; their boundaries are ra~fines or ridges, or  simple 
breaks in the continuity o l  cul tiva tion, etc. 

W l ~ e n  i inmeasurd land is broken u p  for culti\.ation in a 
separate thok, apart fro111 the old cultivation such a clearing 
is called nnynbnd  (or naya-abad) the nflzctor of the plains, i t  
required special sanction, unlike r te  more extension of old 
cultivation ; all sllch extensions are dealt with in a later section. 

Very oiten a village having loutgrown the limits of con- 
t.cnience for culti\r,ation fro111 one centre, or having taken u p  
some land at a distance from its old blocks of cultivation will 
Ile follnd to have one or Inore layas or dnlthli ninlrzns (oflsltoots 
or daogllter villages), which reproduce the parent village in 
-1iiiniature around a separate site, and are combined with it in 



one rer.eliue ir~ahal ; the degree of attachment or separation 
obtaining between the crsl village and its lagas varies, however, 
in different cases, and a laga must not always be considered as 
merely n part or an outlying colony of the as1 village. Re- 
ferences l o  this '~vill be S O L I ~ C ~  in dealing with pacific questions 
in later chapters. 

'Tlie people of the village have been clescribecl to some ex- 
tent a1re;lcly in the historic:il extract quoted and in speaking of 
castes. I t  neeci only be said that the typical village has its. 
thokdar (often resitling in another village) wh,o may or may 
11ot o\\.i: ;I share in t,he ~fii!age, but who generally receives cer- 
tain. thokdari clues f r o ~ u  it. I t  contains a number of proprie- 
tors (hiss:tdal-s) antl of proprietary families comprising two c r  
more l>l.otllers or near relatives holding a joint share and often 
living toge~lier as a joint Minclu family : the head #of one house 
is the paclhan ,or malguzar, the village headman, who collects 
the rc.\.elilIe and resenibies the lainbardar of the plains. ?'he 
hissadari bodv often consists of a number of families all of 
one caste and'all  IUOI-e or less inter-related, descended from orie 
or two originkil lountlers of the village ; sonletimes it consists 
o,f tc\:o sets of lamilies or clans of different castes. 

T h e  kllaikars contribute a further quota of families, also, 
soinetilnes all or most of them inter-related, though generally 
not connected with the hissadari families (cf. the historical 
sketch on the origin of these classes). 

There 1-nay be a few sirtans apart from the servant class of 
(loins, but often the typical village has nlo regular sirt,an cul- 
tivators. 

T h e  "ploughman" or "servant" and the "artificer" doms 
complete the population. 

?'he figures, $ 3  familiar in the plains, of the village bania is 
lacking altogether in our hill village. A well-to-do cultivator 
will sometinles put out some money at interest, mainly with 
acquaintances who want temporary accommodation ; but  the. 
professional money-lending class is conspicuous by its absence. 
May it always remain so I 

Each inan either grows his own grain or, if 'he is a dom, is 
fed by his employer or em.ployers or gets his wage in grain, 
and so the grain dealer is equally missing from the hill vil- 
lages. T h e  little bazars ~,\,here he 15 to be found are few antl 
far between, and even there he is most often only an ordinary 
rillager, a Brahman or a K'hasiya. 



(4) Settle~lzent records 

Before proceeding to deal with slxcific tenures, a brief account 
oE the village land records is necessary. 

Except in the cadastrally-surveyed portions of the Garhwal 
District, there is nothing in the shape of annual village records 
prepared in the hills. A set of village papers is prepared at 
settlement and remains the basis of administration and the sole 
record-of-rights and tenures until the next revision of settle- 
ment, supplemented only by the record of mutations effected 
auring the currency of settlement. 

T h e  1"-€\.ailing system of tenures, in which the varying 
tenant rents and the conlplicated systems of a changing ten- 
antry found in the plains have no place, and the absence of 
tenancy legislation (ders this system quite adequate for all 
practical purposes. r h e  vast majority of the land is held by 
cultivating proprietors, or by permanent khaikars with fixed 
and unvarying r e n d a n d  for these a permanent record-of-rights 
and holdings is all that is needed. Sett1em.en.t~ in the hills 
are basecl ,011 assumed land values and not on tenant rents 
which do not exist to furnish any standard. T h e  expense, 
f,llo,reover, of maintaining annual records for the enormcus 
.~lul~lbel- 01 minute fields ~zrhich inake up  a hill \.illage rvould 
be prohibitive and quite disproportionate to the small amount 
of advantage to be gained from having such records. There 
were over 28 lakhs of fields surveyed and recorded in the 
Gai.h~t-a1 settlement of hlr. Paurv, of an average area of about 
one-tenth of an acre each, and this total does not inciude two 
u a r p ~ n a ~ a n d  1x1-ts of others which were not surveyed, In 
hie sur\re)ed tracts the areas held by cultivating proprietor and Mr. P ~ u ~ . ~  
khaikn1.s amoul~ted at the last settle~nent to 151 16 of the whole page 14, 
a~sess:-ll~le area ; and oi the small amount held bv sirtans some 
is 11c1t llelcl in the shape of real tenmt  htoldings, but is held for 
instance b~c khaikai-s, I\-hose holdings are too small for them, 
or in small plots b y  plcng-.hrnen or 11). artificer doms who culti- 
vate a little lan,d in r~cld!tion to their I-eqular \rocation. ,4c- 
conlingly even in Gal-111ral all we hare b i jond the settlement 
records is a quinquennial revision of the map and khasrcr, 
which deals not with holdings or tenants, but with alterations 
in field ancl extension of cultivation, each patwari's circle 
heing cli\fided into five sub-circles which are gone over in turn 
in a cycle of five \Tears. I t  is accordingly a negligible quantity 
so far as rights and holdings are concerned.. 

T h e  permanent settlement records are the same for all the 
hill districts though the details recorded have differed slightly 

*This revision has heell a b r e d  under recent orders (Mnrch, 1907). and 
n ow only deals with exteneions of oultivation for whioh 8 k h m a .  and addi -  
t i  01 a to the map are made. 



a t  different settlements and differ a little in different districts 
(e.g. as to the classification of land).  

T h e  original and most important record is the phont (or 

Phmt. lard phant) and abstract village record-of- 
right6 and revenue-roll whidh was first 

introduced into use ,~ roughout  the division by Mr. Batten some 
. G O  years ago. I t  is usually in the forin of a lengthy sheet o r  
roll of hill ?'he l-leading shows an abstract of the land 
revenue, cesses, ai;c1 rates payable by the village, and also the 
thokdari and inalgu~ari  dues (iT any). 

Following the herding in Part I, sho~virlg the name of the 
nlalguzar and his niukhtar, if he has one, and the nanles of 
the hissadars in their various shares and joint shares with the 
:([.€a of tlle sh;ue, revenue cesses, rates, and dues payable on 
it with their totals, the last entry being tlie coi~irnon gaon 
silnjait. assessed to revenue ( l x i r~~ t  hhitnr) where it exists. ilfter 
the totals of these revenue-paying lands conle the unassessed 
n?.a!guz;ui land (if any), the sanjait, land unassessed to revenue 
(g;io11 sanjtiit parata biillik) and in Garhwal the nleasured aucl 

siii.ile):ed laii,d entered in the i?nine of Govern1nen.t (" hissndar 
s:i:.kar, Kaisar-i-I-Iiiid '1). This  last entry is not found in 
Almora and rarely in Naini Tal,  and refers ~nainly to old cul- 
[ivntion lound abaildolied at the last settlement ar3tl so struck 
of-I the ;isscssed area or to sui-ve).ed cultui-able plots ])ring among 
the  cultii~ation. 1 1 l t 1 :  ceL1 ,JI nieasured 
~;tlti surveyed land closes Part I of the phant. 

£'.;~:t I t  s.i.i\fes tllc kliaikai-i I:\ntl (nireoay ii~cluclec! iu  rhe 
1iissadari totals of Part I ) .  I t  shows for each holdi:~g ille hibsa- 
dars' names, the nutnber of the hissadari holding ~vhich in- 
r lu(les the lanrl, the nanles, parentage, ctc., of the kl~aik~:rs,  
~ f l e  areas of their holdings, the revenue pl f t s  ninlikana payable 
on each holding, the cesses, rates, and dues payable and the total 
payable. 

T h e  ghar-padhan is also sho.c\rn in ldiaikari villages ~\,llt.re 
wch a post exists. 

T h e  muntalzib gives each separate share (or khata) in detail 
io f  fields with their area, classification of soil ant1 tlle thok 
.they ?.re situated in. I t  also shows the hissadars of each khata 
and ihe khaikar or sirtan, i l  any, of each number. There  
are c~luniris for the ren,ts o l  these latter tenants in Garh~\.al 
but they were often !eft blank. 

T h e  hhasra is the original measurement record of fields by 
serial number as surveyed, giving their area, thok, liissadir, 
and tenant classification, and crop and area of crop at time df 
settlement. I t  is oE little use during the currency of settle- 

'. ment and is seldom referred to. 



The tchviz is the ;il)stract ol the t l l i ~ ~ i ~ i ~ k i l ~ ,  g i ~ i 1 1 ~  tlle 1~1till8 
for 'c;ic.li kha t ;~  01- 1)loc.k o f  ~iunll)c~.:,. 

It w;is i t  i I i l l  llie la51 I i f  ~ e t t l e l ~ l e ~ ~ t  except 
l o  o I :  I i o 1 i 1  s e ~ l l u o .  7-IIC ~ l i i k n ~ i  fard 
(whei-c i t  exists) s11o\\.s in clet;~il the intel.r*~* in joi~ll lioldinp. 

111 the e~;~c l :~s t~~:~ l l )~ - su~- \ eved  o o i  I tllr (livisioli [lie 111;1ps 
11a\#r I ~ e e ~ i  j)i.i~lte(I 0 1 1  (.l'otl1 :11i(I it1.c I ' i1 i1 .1 ,  ;~c t  I I I . ; I I C  : i l l  [lie 
re~ilailiing i [tic\. I on t t -ac i~ i~-c~lo t ' l l  01- eirr1l 011 llill 
I a~icl oI very inierior n(.rul-:icy : die olclel, ITI:I~),  s t ~ ( . l i  ;IS 11ic)\e 
01' 311. Hec.kett's sur\.ey ;ire ol 'tc~l s o  1111lcl1 0111 01' t l ; ~  tt. that I lie 
lieltls call~iot 11e ide~itifietl 0 1 1  t h e m  

I I I I 1 \err lc1lit.111 in ;11l the 
'rlla record< i l l  gencl-,\l . 

1111-ee c1isti.i~ ( 4 .  

T\Tlietlle~- nc~vl\l-l)l.el~;ii-etl ;I[  [lie I;rre\t ~.e\li>iorl o f  se~tlemer:: 
f ) ~  ~ i o t ,  1io11~e1 e l ,  t l i e ~  11,iIl l)e l o t ~ ~ l ( i  \\.itti t ~ t l i ~ i i p o ~ - t ; t ~ i t  \lark- 
ttions to 1)e o f  the ilature rlebcrihed. 

1-01 tllc 21 c;~tcl 1):11 t ol C;;I~"JI\V;II ;it tlie last seitle~iient entirely 
neltr n ~ a l x ,  kl~asras, l~hlints, and ~nu i~ takh ibs  were iilade out  : 
the tehriz leas only lnade out for a small area as it is really ;I 

$u  l~el.l-luous record. 

For tliesc ;l].e;ls [lie ~-eco~.(ls ;ire ;~clequate. For the remainder 
-of the district, lio\ve\.el., 110 new sur\.e)r \i1as made. A rougli 
calcul;~tioii was inatle o l  tlie extensioll o f  tlie culti\.ated area. 
and the ~-c\ ,enue T V ; I ~  I-e-assessed on this lxlsis in ;I soil~ewhat 
haphazard T V ; I Y .  '1'1ie1.e is thus no recold or nleasurement oC 
rhe ~.ulti\~;ttetl ;u-e;l and die ;~ctllal !ioldings and shares of these 
tracts otliel- than that of Rlr. Reckett's sett le~nent of over 40 
years ago. Only ;I ne\\. p1i;lnt ~\yitll a l . 0 ~ ~ 1 1  re-distl-ibntion o f  
the l.e\'enue ~ ~ ' ; t s  ~ n a d e  out  in the last settleluent. Jt is thus 
~ l i % c u l ~  to nscertain the actual facts of the extent of shares and 
lioldi~igs, the date ol' exteiisio~is of cultivation, and other facts 
i.elatilig t.o tenures in these tracts. I11 ;211nora tlie records of 
V r .  Ueckett's settlenient of soiue 35 years ago were in 141.. 
Coudge's set tlenle~it :illo\red to statid for all (kie cultivation 
~.ecol.tled ill iliet~l, I ~ u t  ;{I1  estelisions ol: c ~ ~ l t i \ ~ a t i o n  and ;ill 
!iiiy:~l~:id ];I i ids ivere surveyed illid co~iipletc 1ileas11re11ie1it records 
rl-;r~lled 1'01. them. These records I'ol-111 ;i kind ol supplement 
I , )  tile p;~l~el .s  o l  tlie previolis settlenlent. These 1;inds 1vel-e 
plotted into (lie old maps. T h e  phan ts were, however, entirely 
re-~rr i t ten ;tnd brooglit 1111 to date hs the entry of the names of 
l h e  eu4s1 i ~ i g  Iiissa(l:i~-s : ~ l l c l  khaikal-s I tlie old rul ti1.a tion 



and tlle addition of the newly ineasuretl areas with their his- 
sadars ailcl khaikars and their propor~ionate increase of revenue. 
.As, l~o~ve\rer, the nanles thus brougJht up to date by mutation 
-11 the phants were not siinilai.ly corrected in the old measure- 
ment records (muntakhib, etc.) , and as moreover the entry of 
interest in new cultivation in the pbant was not inade on quite 
the sanle principle of abstraction as the entries carried on 
f roll1 Ah-. Beckett's settle~nent, some confusion and difficulty 
!is inevitable in dealing with the mixed hloldings of new and 
old cultivation and tracing them through all the recorcls. 

I11 Naini Ti1  a complete new survey was illacle ancl an 
entirely net\- set ot' records compilecl. 

I t  \\rill thus be seen that in a considerable lproportion of 
the hills a court tvhich sets out tlo deal with question regarding 
the precise interest held by a inan in his village or the actual 
area and specific fields he owns often has a somewhat coinpli- 
cated task to deal \\rit1h. Even in the resurveyed tracts there is 
some difficulty in identifying the numbers allotted in the new 
survey with the very different record of the same land in the 
olcl maps and records, olving both to radical changes in the 
ficlds tlienlselves, and also soinetimes to the inaccuracy ol: the 
c.ld niaps. I t  often happens, for instance in Garhwal, that a 
man sold land or a share amounting to, say, 50 nalis about the 
\.ear 1890 ; the ~~urchaser waited till settlement to get his name 
recorded antl then found that he hacl got 70 or 80 nalis under 
the neu- survey, ~vhen the numbers representing tile land 
l>urchasecl were identified. 

Apart fl-om the question 01 difficulties in interpreting the 
settleinent recouds there is the questioii oC the reliitbility and 
accllracy ol' the entries. 

111 this connection tlie settlenlent parcha requires mention. 
iinlin,,,lity of the re- .It tlle time 01 the preparation of rhe 

cords. khnsl-n and siinultai~eously with it, slips 
The parchn. were lrritten up giving for each man. 

whose ilaille appeared in the khanapuri of the k h a s ~ n ,  a list, 
of the fielclr ~vhich were eilteretl in his iiallle so that he colrld 
&eck thenl. TJ7l1e,e slil~s \\.ere the settle~nen t parchas. 

Later on a settleinent court went round for attestation of the 
record (inukal~ala',) and heard any objec- 

Freqnency of mist,akes. tions 1-aisecl to the enti.ies ant1 deci;lecl 
~'isputes regal-ding tllieln. Owing, however, to venality, care- 
lessness or ignorance on the part ol the amins ~vho iliade the 
original eritries, ancl tlie la'cli of iiltelligence and of caution on 
elle part ol the villagers, a great many wrong entries remained 
~ulcoi-rected, in very inany cases tlle villagel-s concernecl never 
discolered that the entries were \\lrong- for years afterwards. 



' r l~ese  mistakes are I I I O S C  rornrnorl i l l  the older I-ecords, suclt 
as those of MI-. Beckett's settlel~le~lt wl~ich still hold good for 
all the old ctlltivation in Aln~ora, I tlieg consist most fre- 
i~uently of the entry of specific field, in the names of the rvrong 
liissadars or khaikars, thougll there are a good nu1111)er 01 n~is- 
tqkes clue to the ~nistaken entry oS the names of certain lllcll 

:IS co-sharers in joint shares. 

Olie vill;lge in Chauglrkha came to my notice in the cob, je 
01 my work in Aln1or;i. ~vliere the airrin either out ok spite 
or for some disl~onest reason llad ~nac!e wrong entlies for 
nearly all the 1;1iltl o l  the village, and these entries Ilacl all 
passecl into the attested records. Thus nearly all the Gelds 
ill A's possessim were shown as B's and C's fields; Zi's fields 
were shown as in C's and D's possession, and so on. Thirty 
\ear\ later the villagers were still occupied in getting the mis- 
iakes corrected, by suit or otherwise, as they came to light. 
r - .  

1 hey were litigating nlore out of sheer perplexity than lrom a 
desire to wrongfully appropiate one anotlzer'sl land. It is, 
therefore, necessary to eilter a caution against giving the set- 
tlement records in the hills any such weight of presumption 
as attaches to the regularly-revised and checked village papers 
:'!I the lplains. In  the case of the later papers the much great- 
er i~iiniliarity of the people with thcil- annual records and the 
greater cautioil taught I)y ex~xrience is a further safeguard 
against error. The  entries must, of course, be given a pj-imn 
jcrcie presumption ol  correctness and it is for the party con- 
testing their accuracy to give proof of their inaccuracy, but 
they cannot be allorved to carry such weight as is solnetirner 
given them by officers accustomed to the nluch greater authori- 
t y  which attaches to similar records in the plains. 

Reliance on then1 illust be tempered ~vith reasonal~le caution: 
olice a fair case a p i i l s t  theill is sllolcn to exist. -4s Mr. D. T. 
Roberts, Colnmissionel-, remarked in a Ku~llaun appeal, settle- 
ment entries are only presuinptive e~iden~ce and inay be, and 
of ten are, incorrect. 

The  settleiiieilt records of each village, besides those tleal- 
ing \,\:it11 the details of n~e;isure~nent, 

0 t,her sett.lelnent re- revenue, and proprietary and other 
cords. interests, conlprise the settlement 
agreeillellt (iki.;ir-n;iiiia) and certain ~llemoranda relating tc 
village customs, etc. These last have varied at diEerent sectre 
nients and in different districts. As these papers are oE consider 
able importance and interest ~ r i t h  regard to \.;trious points 0: 

custom and tenure, I append* translations in i11ll of specimen 
copies from the settlements of hlr. Eeckett (.4lmorn) . Mr. 
Pnuw (Gauh~t.al), and Mr. Goudge (Almora and Naini Ta l )  . 
- . -- 1-D - 

*Appendix to  t,kis chapterw 



'1'ht.y t arl.jr co~isiderable weight as authoritative statements of 
the ;~scertaitied village customs and local contlitions. 

(5 )  General notes on suits regarding land  

Bel'o1.t. closing this chapter it  inay be as well LO add a few 
words on the courts in Kumaun and their work in rent, reve- 
nue and civil suits and matters, as defined in the Kumiun Rules 
~ v i ~ h  reference to questions relating to land. 

Assistant Collectors coining Iroin the plains with 110 experience 
of civil work are often puzzled over the distinctions between 
civil and rent work and lial~le to certain coinnlon errors, which 
are l~articularly likely to arise in the case of courts holding the 
unus~tal position of being at once revenue and civil courts. A 
reference to a few of these points inay obviate sorrle ol  the mis- 
takes which I have ~lound to occur very commonly. 

Rule 30 of the Kuir1aun Rules specifies all suits which call 
'Ile heard as rent suits in K~~i-rlaun. No other su'its, are rent 
suits and no suit coming under the clefinition of rule 30 can 
be tried as a civil suit (see rule 21 ) .  Thus a suit 11y a hissadar 
to eject a khaikar is a rent suit undei. rule 30 (3), since a khai- 
1..  '.dl . ranks as a tenant. Hut a suit by a hissadar against a khai- 
ltar 01- heirs of a khaikar for a declaratory decree that ccrtain land 
has lapsed to the hissadar's possession and become khudkasht 
is a civil suit under section 42 of the Specific Relief Act. 

Similarly, if a hissadar claims that a pretended khaikar (or 
the heir of khaikar) has ousted him from land, which had been 
it; his khudkhasht possession, and sues for a declaratory decree 
with consequential relief in the shape of recovery of possession, 
this is also a civil suit under the Specific Relief Act, since the 
plaintiff is suing the defendant as a trespasser and not as a 
tenant. 

A khaikar suing his hissadar to recover possession of lallrl 
must sue under the Kuinaun Rules, section 30 (7). A khaikar 
who has lost possession of his land to his landlord for more 
than six months cannot recover his land (Kumaun Rules, 
Schedule A-2) ; see, however, the chapter on khaikars and their 
position as regards such suits. 

Suits l~et~veen two khaikarj about land are, of course, ci\ril 
suits, but if a hissaclar puts another khaikar into possession of 
one khaikars land, the latter can sue them both under section 
30 (7) since the khaikar co-defendant was only an  agent of the 
landlortl's for ejectment. 

,4 kllaikar cannot sue his hissadal- untler section 9 of the 
Specific Relief Act since this would entail a civil court's hear- 
ill% :., stlit described in rule 30. 



A sirtin cannot sue to recover ~>osscssion 1r-lle11 ejected (see 
clli~pter on sirthns for rulings) . 

A civil court callriot erltertairl a suit LO en lo~ te  a c.~r.rectio~~ 
of the Revenue Kecor(1s (Settlen~en~ Papers) ; see nlany I-olings 
of the Allahahad and other High <:ourts, Allahabad, XVIll, 270, 
for instance. Nor is there any provision tor a relit or revelltle 
suit for this purpose. Tlie proper proced~ire is lor the g g ~ i e r f -  
ed party to obtain a decree tleclaratory of his title or right, ant1 
then to apply on the basis ol' this decree to the revenue ~ 0 1 1 1 1  

for entry of the snit1 right 01. title by mutation. It is still quite 
common in Kumaun to find \uits entertained aiid decrees passed 
"to have A B'h name expunged l'ro~n the records for s11cl1 and 
such land and the plaintiff's name entered in hi\  lace." Su( 11 

suits cannot lie. The  plaint should I)e atnen(1ed. 

The  proviso to section 42, Specific Relief Act, is a I~.eqiielit 
stumbling-block, and I have seen many suits cfoi. declaratory 
decrees admitted and such decrees passed, when ~ c h  a. suit or 
decree was clearly barred l>v this l~roviso. 

Suits for declaratory decrees wilh colisequen tial relief are 
often admitted either on a ten-rupee court-fee stamp (as for a 
declaratory decree olily) ~vitllout \,alii;~tion of the relief, or 011 

a valuation accortli~l(r to the revenue 11ayal)le or1 the land. 111 
such cases the \ ~ a l u a ~ ~ o ~ l  for court-fee purposes lias to be fixed 
by the plaintiff, under section 7 (IV) (c) of the Court Fees Act. 

There is also endless confusion caused I,), an ignoring ol the 
terms of section 9 of the Specific Keliel' .ICL arid failure to 
distinguish bet~veen such a summary suit and a regular wit for 
recovery of possession based upon an alleged title. 

Orders issued fro111 the C:onimissioner's court ser~eral yea1 s 
ago dra~vi~ ig  attentior) to this point and requiring that in all' 
cases of possible doubt the plaintiff should be called 011 to 
amend his plaint by an addition to show whether he wished 
to sue under section 9 01. on the basis of title. But cases con- 
stantly come ul) in ; t l~l~eal  in ~ r h i c l ~  it is allnost impossible to 
tell whether (0) the plaintiff was suing or (b)  the lower court 
was trying the case as a summary suit or otlier~vise. The t ~ v o  
classes of suits are radically different. 

A suit under section 9 of the Specific Relief Act must be 
brought ~vithin six months of the ouster lvhich forms the cause 
of action; the plaint onlv bears half the court-fees of a regular 
suit for possession and a decree in such a suit is non-appeal- 
able. The  only issue for decision is \vhether the plaintiff (not 
being a tenant suing his landlord) lias or has not been ousted 
from possession, otherwise than in due course of law, ~vithili 
six months before the date of institution of the suit. No ques- 
tion of title can be raised 01- considered in such a suit, and i t  



is no reply to the suit to plead that the tlefendant was de jure 
entitled to the l a ~ ~ t l  and had 111-eviously heen evicted by [he 
plaintiff ~vithol~t 5110'itl o f  title. The decree in such a sr~it 
11% no effect 011 all)! question of title and nlerelv thro'itrs the 
I~urden 01' suing lor title on the psi-t7~ ~\711o Pails in the 5umm;rrv 
suit. 

A regu1a.r s u i t  lor recovery of possession on the basis of title 
has a liinitation period of twelve years (Article 142, Schedule 11, 
Act XV oP 1877) ; the plaint must bear lull court-fee stailips 
under section 7 ('v) of the Coort Fees Act and the decision 
turns on the question of title and not of ousting and is appeal- 
able. 

A word may finally be added regal-ding the lorm of the decree 
in a suit by a reversioner against a Hindu widow or other person 
llolding a life interest in property who has alienated i t  by sale or 
mortgage or otherwise. Such suits are common in Kuinaun and 
it has been a conlinon practice to grant decrees declaring the 
alienation null and void nb initio. This is incorrect; the 
decree in such a suit should declare that the alienation will 11c 
valid rluring the lifetime of the alienor only and after his or 
her death will be null ant1 void as against the revisioner. 
(Such a decree does not, of course, establish the title of the 
reversioner who sues as against any other reversioners who may 
subsequently raise a claim.) 

Froill a considerable experience ol litigation in Kunlaun I 
think that the above notes Inay he111 to save a considerable 
number of unnecessary appeals and mistakes of procedure aud 
some avoiclal~le confusion. 

I appencl a ropy of an order of the Eoard of Revenue, re- 
ceived since the above notes were written, ~\.hich draws attention 
to a source ol confusion referred to above. 

"Copy of B .  0. no.  1274JII-P., dated Allahnbnd, the 19th March, 
1906, to the Conz?nissionel. of the Ktirtzu~.in Division 

It has been noticed by the Board ill appeals preferred to them 
irom time to time from the Kumaun 1)ivision that ;I careless 
habit prevails in that division oi leaving- it uncertain whether 
a case is brought on the revenue or civil side. 

2. If the case is a revenue one the particular section of the 
Kunlaun Rules under which it is brought must be noted in the 
plaint and the record must show clearly whether the court i q  

dealing with the case on the revenue or on the civil side." 



1\91.. 13cc.liel t ' s  H z l k f / ~ t ~ n ( l t ~ l ( i  

Kharag Sing11 i, I-ecortiecl thokdar in ni:ruza Jangliagaon, 
In( luding (laga) <:hario~i, ],atti (;lih;~khita. He will receive 
Rs.4-10-9 as thokdiii-i cluer a t  Rs.3 pel' tent. I;ol-lnerly Daula 
and Hel~ia were nil11gu~;tl.s. Thev \vere succeeded Ijy Rachi 
and Sh:ihl,:il, respectively. Tlie l ~ . o l ~ i e t o r s  of the village have 
never yet 11een apl>ortioiied I~etween the nli~lguzirs. For the 
future Bacl~i alone will be inilgl~zrir. In 1880 .kt1 there were 
37 bisis of land iecorded in Janglia and 8 bisis in Cha~ioti and 
Rs.87 was the revenue fixed' for 130th villages. 111 the present 
settlement the area of both i l e  is 204 *- - bisis. The 

10 
boundary of the silage is extensive. Less land is cultivated 
because the prol~rietors go down to the Rhabar. The future 
revenue will he Rs.156 and besides this the fol lo~~ing cesses 1vil1 
be realized : 

Ils .  a 1,. 
( I )  I'ittwari rate . . . . . .  6 3 1 0  

(2) School cess . . . . . . 4 10 10 
(3)  Dak cess . . . . . . s 1 0  1 0  

----- 
Tot a1 . .  13 9 6 

5 
There is 4 18 ni l i s  I'ndhinirliiri land ; the pad11311 will in 

additioii get Rs.7-8-3 in cash to make the t ~ a l  dues received 
by hiill eqt~ivalent to 5 per cent. of the revenue. 

*His:* I,~,,,L llo l'alli,  The village has been partitioned.. 
l~aj.  The ]-ate oC t i l c i  I i lrcincc froni khaikars is 
Rs. 25 per cent. on the revenue. 

There are three mills belonging to (1) Kunwaria and Khimua, 
(2) Gangua and Bachua, (3) Bachi Bhana and Dungru. These 
mills have been assesed at Re.1 each. One mills, that of 
Bachi Bhhna and Dungru, as the is'iinis go to the RhPbar (in 
the winter), has been assessed at Rs.2 only (sic!). The 
owners of these mills ~vill get one u d l i  (two seers) for each pirdi 
(32 seers) of corn ground in their inills as their dues. There 
is no fishery. Phants to be prepared nali-sharah (showing shares 
in nAlis) . 

Applications may 11e callecl for. 

Dated 22?ad Jart.l/n)y, 1872. 



rIc.c.ol.rii~lg to <:onl~~~iss io~~a- ' s  orcle~., Sh;illl);iz, for his Iifcti~l~e,. 
will remain i.ecorded ;IS nl;~lgt~zirr for his own shale. 

Dated 11th Ocfol)c~,; 1872. 
(No~u.-The remarks ebout tho mills is unintelligible. '1'1ie romar'k 

t.hat " the village h ~ e  been partitioned " (Irissa batrt Iio wihn htr i )  is amhi- 
guous.) 

l o  I is 1 ~ i l g i i ~ .  'I'lle~e i h  I I ~  l> i~dl lhn~~l l ; '~~~i  land : 
llis clues ;ire paid i l l  cash. l ' he  thoktiiir i\ I)eo Si~lgli, Ile gets 
Ks.3 pel- cent. dues. N o  irrill. I t  Iias l ~ e e ~ l  exl)l;~i~lc.tl t o  the 
1iissad:irs ol' the village t l l ; ~ t  I o i g  I ol)jectior~ 
should slate it withill 30 days ; I I I ~  ,~~lyotle de4iri~g to allpeak 
bliol~lcl ;tIso do SO wi t l l i ~ l  ~ l l e  \;llrle ~)eriotl.--20th Scl)te~r~l)e~ , 1900.. 

\Ve, the i~l~r lern~e~l t io~le t l  p:tdl~;l~rl~ :itlcl 1iiss;iri~trs olt IllauLa 
j;l~iglia, patti Chll;~kl~;~t;t ,  l):t~.g;tlla :I1 li ; tLl1;1 ta, clistrict Kli l~ ra l~n ,  
aglee that, according to ,let I?( ol IH:',.'l, 1<\..5.1 17-1 3-0  11; t \  I~eeii 
fixed to be tlie revenue of o11r village i~iclutling all cesscl:, for $0. 
years to come. 

I V e  agree to 1>;1y Us.5, I.)?- 13-0 11.o11r I + I  [ ~ I I ~ c ,  1872 (1;;isli yea~s  
1259-80) to 3 1st lleceml,rr, 190 1 [ ~ ~ o ~ I ~ c ~ ~ > o I I ( I  illy, I (-, 1:;1~li ') ~ ; I I  

130 (sic!) ] for the following 30 years on tlie following condi- 
tions : 

:IS i'rlkll tionecl i:l)ovc, into the t:~hsil 1 0 1  the l)ildllh~l. 

t i$ .  < I .  p. 
For the kharif I~tir~.cst (85 I 2 1 )  
In Noveml.or . . (4% 14 6) 

(2) C\re will p:cy Rs. 4-10-10 ])el- :1111111111 ;IS fixed (I;tk d ~ l t : ~  
211 l i s .3  pel- cent. of the revenue. 

Its. U .  p. 
For L11c rabi harvest (85 12 9 ) 
In Mrty . . . . ( 2  4 5) 

(3) \\'e will 1 ~ 1 y  Ks.4-10-10 per ;trinulll its scllool cess ;it  
3 per cent. of the revenue. 

I n  December . . (42 14 4) / I n  J u ~ i t ,  . . . .  ( 2  1 5 )  

( 1 )  'l'he Ia~lrl revenue Rs.156 will Ile pait1 i l l  i ~ l s t a l r l~e~~ t s  

(4) V7e will ]):I). R~.(i-3-10 ;I$ p :~~\t . : i~. i  I . : I ~ C  ;I[ Rs.4 per C C I ~ I .  

ol' the revenue. 
( 5 )  l i p  1 111 11ee11 ; ~ l , l r o i ~ i t c . ( l  ~~i :~lgu/ . ;~r  o f  the 

\.illage ;it the present settlenlr~rt : Iic \ \ - i l l  gel R\.7-8-2 in 



C;IJI  his I I I ~ I ~ R ~ I / ~ I I  i ( I I I C \  itt 5 ~ W I  ( CII I .  I)e\ides 4 /  " 

l li 
tialib ~);iclli;i~i;t(~li;~ri 1;111cl. 

(7) \Vt.  \ci l l prcsc~\,c ; I I I Y  I ) O L I I I ~ ~ ; I I - ~  ~)illals tliai n1;iy be 
el.e(-tecl i l l  oul  vill;~gc. \ ~ e  t s l i  tIv w11;1t i re  like with tlir 
~ ~ ~ e ; ~ s ~ ~ r e t l  1;lncl 01' 0111. \.ill;~ge, l )u t  r l l c ~  1111111c;lbut~ecl 1v;rstc- 
jungle, within tlie 1,0111itlal.y 01' the village, is in (lie hands 
,oC (.:ovel.~~nietlt. (;t.ass ;i11(1 \\,oo(l ~ v i l l  l)c I ~ I ~ C I I  I > \  ; I I I  
vill:~qers 1'1,onl ~ I I ( . I I  i~111gIes ; IS  I I ; I \  11itl1e1.10 I ) ~ C J I I  I I I ~  ( I I ~ I O I ~ I  : 
110 ;IW s l i  0 1  t o  tllis. 

(8) If any  \lill;ige~. leil\.es r l~e  \,ill;tgcx ;111(1 goeb away or 
1)cc.onles itlc.apal)lc 01. (lies \t.itIlout issl~t ' ,  01. i f  ; i l l \ '  I~i~satI;~i.'s 
Iieir tli1-011g11 I I I ~ I I ~ I . ~  ~y ( , ; ~ I ~ I I O L  cuI~ . i \~ ; i  tc llis s l i ;~~~c ,  I I I V  1):t11(.li 

Iiiss~~d:~l.s are ~ .es~)o~~s i l ) l e  l ' o t .  t .t~lti\r;~tit~g liis 1;1ti tI .  

11' ;i kl1;ti k:ll.'s heir .I'ol. ; ~ t i v  I.e;isoll ~ . ; I I I I ~ ~ I  c.~llti\~atc liis 
liolcli~ig, Ile \ \ - i l l  J I O I  gi\.e it to ;11iot11e1. kIi;~ik;~l.: lie \t*iIl 
I I ; I I I C ~  i t  o\-er to L I I ~  li ihs;1~1;11. : ~ l i r I  \ \ . i l l  ; I I M . ; I \  s \\.l.ite ; I  l;~cI;~\t.;i. 
I f  a kllaik;il- 01. Iiissad;~~. goes ;iik.ii), I'ron~ tile vill;ige \vitliout 
ha \~ i i~g  esccutecl ;I lad;~\l,;i lit: will still I)e ~~e!,l)o~rsil,lc lor the 
revenue ol' liih share 111itil the I l i h s ; l ( l ; i l . h  ll;1\1e ;tl.l-;lllge(l 1'01. 

its ~t t l t i \~;~tiol l .  
(9) (;o\ el.lillrenL \ci l l I)e 111 l o 1  t~letl I~elol ell;illcl \\hell ally 

one 111-opose+ to s t ~ l - t  ;I new Illill 01- re-start ;In old Inill 
ititendiilg to le\.\f clue\ to the to1.11 gl.ounc1. 

(10)  N o  t i - ;~i i~lc~-  01 l;i11<1 \t 'ill 1)c ~ilade ~vitliout the fact 
being tiotifietl to (;o\el.lilnelit. I ' l l i ~  \ \ r i l l  t i o t  ;lppl\. to the 
case ol \irt:lli\. 

( I  1 )  ,111 t11r people 01 tlie \ il1;lgc eyt~;tll> \ t  i l l  ] ) ; I \  tlie 
anioullt of ; i t ~ v  filic il~i~posetl 0 1 1  the \ ill;lge. 

( 12) \,\'e ~ l i l l  I epol I t111 ough tllc ~ ) , l t \ \  ; i t  i t l ~ c  occurrelic e 
of mu~.tlcr. I lie1 t 01. tle;~tll ol ; I I I  Iicil les\ person in the 
village. I i t o e l  1 I I I I I ; I ~ I C  o\.er to the 
nlalgu/;il o f  the \ ill;ige. 

(15) \\'e ~ v i l l  ~ io t  sell the 1;lnd ol' the vil1:lgr to o~lt\itlers 
~ r i  t1io11 r the (,on\;cli L of' ; i l l  thc co-sharers. 

I t  will I>e soltl lo  u~~~\iclel.h on l \  il tmne of the co-sharers 
:Igl.ec to l,uu i t .  l ' l ir  tlerd \\.ill 'lx ~-egiste~,ecl : ~ n d  ;ittested 
hy tlie sipla tl~l-ra oI' bolile of t lie \.ill;~ge~.\. 

(16) The  hissndnrs are at liberty to lot theit. lane1 to 
sirtans and to take i t  ;twav from them. 



(17) If' it is discovel etl ~t ; i l l y  t i ~ r ~ c  tlliit ; i l ly 1:tnti ol' any 
co-sharer Ins escapetl ~neastu-einent aild assessment, the 
Governillent will be at liberty to measure and assess it. 

(IS) \\re  rill pay Rs.4-10-9 per annul)) ;is tllokd;~~-i tlties 
through the patwari to Thokclar K l l i ~ r ; ~ ~  Siilgll. 

(19) There is no givrlth land i l l  tllc ~fill;~ge. 

We, the ullderlnentioilecl nlalguzars, hissadars, and khaikars 
of nlauza Ranilmgh Chauglianpata, ,patti Chhata, pargalla Pallar 
Chhakhata, district Naini Tal, agree that the following ?illage 
ctlstonls are correct : 

( ( I )  If ;in), one sells lanrl ~ v i  thout tlre consent of, or 14:itll- 
out having consulted his heirs and the 

Pre-emption. other co-sharers of the village, ths latter - 
have the right of pre-emption. 

(b )  Unmeasuretl la~ld c;lnnot l ~ e  cultiviitecl ~ v i t h o ~ t  the 
l>erinission of the District Oflicer. ' Ihe 

Cultivatioll of unmea- 
fiured land. person ~ v h o  brings unmeasured land ur der 

cultivation has a right to it (i.e., as aga (1st  
other \.illagers). 

(c) l;lle cldest soil or nearest heir ol ;t malguzar succee~ls 
to the ilialguzarship i f  there is nothing- 

of '' speciiil against his a,ppointment ; otherwise 
mn1guza.r. 

e l e t i  is e ' lrom ;imoog the other 
cesharers ol' the village. 

(d) The tliokdar, Soban Singh, son of Kishan Sing11 
i\/ta*llara, gets froin  he tahsil his Rs.3 

Ma1;kana or proprie- 
qary duss. per cent. clues. ?'he hissatlars collect 

mali kit n;i 1'1-0111 their khaikars. T h e  
padhan iliakes t~llections Srolu gaon sanjait khaikars, :tnd 
;iTtei- paying the Governnient revenue $i\.ides the malikilna 
;imong the co-sharers accortling to the rltiota of revenue Ilx~id 
11y each hissadar. 

(e) The irrigation cllannel starts ~vithin the I)oundary of 
Irrigation. \lillage. 

( f )  The custoni oi' Sau tiya baiit prevails. Sollletii~es 

Division of property. 
fields, sorne times movable, are given by 
TcaIr ol jethon. 

(g) There is n o  gunth or ~ j ~ l ~ ; i f i :  tile village i \  kh5ls;:. 
Gunth or munfi. 



( 1 2 )  Fuel and grass are l)ro~le;ht from " Kila Chauri" and 

Fuel and fodder. 
"kfora" forests, and timber for house8 and 
r c  t 1 purposes is brought from 

"Gaulaphr," "Kumalikot." :und "patiya" forests. 
(i) Gauchar rights-Cattle are grazed from KPla Chauri to 

Patiya. 
(1) There i s  no village Eervant. T h e  malgutar :.rranges 

Ibi- 11ard6isl1, etc. 

(Ir) Nothing is giving to any temple. 
(I) There are 8 or 10 111;111g0 trees. ;!1l)o11c can  take the 

i t .  Thcre is no sanjail item. 

IVe, the nli'tlgu/iilr, hissadril-s oI mau7a Ledllta, 1);ltti Cha11- 
than, pargana, Dhaniakot, agree that we will pay Government 
revenue Ks.32 1;111~1 revenue for the first fi1.e vears (from 1st 
July, 1902 t o  30th June. 1907) and in accordance with Govem- 
~neil t  sailrtion Ire 'rvill pay R9.38 (ill( Illding all cesses) per 
annum fro111 1st July, 1907 to 30th lune, 1932, and until a 
new settleinent is ;made : Govern~nent has reserved its right over 
minerals. 

We agree that rve the villagers ~vithout the previous permission 
,of the District Officer ~vill  not extend cultivatioll beyond our 
measured lailcl outside the delllarcatetl chaks of . . . . 

IVe  shall cut ~cood for dolllestic use, not for sale, in accord- 
ance ~ v i t h  the 01-ders issued from time LO tiille by the District 
Officer. ItTe shall gra7e our cattle accorcling to old customs. It 

1 is oui duty to s11~1)1\. ku!i 11;1rtl;tisli ;IS agreed ilt the last settle- 
men t. 

We shall c.arel'ul1)- 1,Kesel-ve I I o t  i I t he 
survey measurement within the village. 

(NOTE-The itema of revenue payment. me confusedly entered. The 
de~narcated ch ake are not specifi ed.) 

For village Kunti, patti Karondu Palla, pargana Ganga Salan, 
district Gal-hwal. 

( a )  Pre-enrpiiott-Any hissadar \rishiilg to sell his land 
must info1.m in the first place his kinsinen and near relatives 



; I I I ~  then othei. c.o-slia~.e~,s of llis villilge o l  I~ is  it1ret1tioti. 
11: they t l o  not 1 1 1 1 ~  the lalitl 11e c;111 sell i t  t o  others,. If 
~ v i t h o i ~  t gii'ing itit'ot~nl;~tiorl, as stated al~ove, any hissa(l:ii 
sells his I:~titls the I-igllt trl' ~ ) r e - e ~ ~ ~ p t i o ~ l  ~ v i l l  1)e as I'ollows : 

( I )  11 the land i \  \o1(1 to aliv resitle~it co-share1 t h t  
the nearest kin\~~l;irl, ~vitllin the third generiltion ot' the 
\lentlor,  le ill 11;ivc ;I riglit LO ])re-e~ril)tiori. 

(2) 11' tl-le la~ltl is solcl L O  ; I  1)ersoll who is neither a 
ki~isriiari no1 a near relative ol' tlie v e ~ ~ d o r  nor is a resi- 
(lent Iiissadiir ol' the village ; the11 the nearest kinsllian, 
"1) to the third y,ene~.;~tio~i ol' the verrclor in the iirst 
111ac.e alitl al'ter l l i l l l  ;I  witl lent ~)rol)~-ietoi  of the village, 
will have ;I rig11 t to j)l.e-elnl,tion. 

(6) ICecltrrnutior~, of wnsle l(irld.s-Waste lands other than 
hose  which IV~I -e  n~easured and given to the villagei.~, viz. 
the waste lands w11it.t ;1(1joiri 01- lie in  the midst of the 
cultivated fields, ;we the i ~ t - o ~ ) e ~ - t ~  ol C;ovei.ti~r~etit. M'hen 
any unme;isuretl land is 1)rought under cultivatio~i, it is, 
necessary to obtain the District Officer's permission to d o  so. 
Tf cultivation is extentletl illto unmeas~~recl liintl ~ v i  thou t 
the District Officer's permission, no1)otly will have proprie- 
tary right in  it. 

(c) Appoinl~~zents of mulgzrzn?-s-'~hc. eldest issue (inale) 
o f  :I 111a1gu~;li- is ;I appointed malguzar with the sanction of 
the 1)istric.t Offit:c~.. I1 the ~n;ilguzitr has no  son, then his 
nearest k i r ~ s n ~ a r ~  01. ~.elittivc (~rlale) is generally made- 
~~l;ilguzAr. with the sanctioll o f  tlie l>istrict Oficer : pro- 
\.icletl he is irl other ways littecl l'or the post. 11' there is 
110 s~icli I I ~ ~ I I ~  then ally othei- co-sharer (lllale) o f  the village, 
1v11on1 the District Officer t,onsiders fit ,  is a l)l)ointed mar- 
guzar. 

((1) Mcili/:cinu, e.g. clrres lo thol{dlils-There is no thok- 
tidl- in ~ h i h  village. \. 

(e) lSpecicil nr.rtorns of i~,~.igcrlion, if crny-There is n o  gul 
i l l  t l l i \  village. 

(f) C ~ i . ~ t o r ~ ~ . s  erl,ors/ ptr rtitiorl, zulrethe). bhcti bctnt or sau- 
tiya b t~nl  i.s obsc)oed and whether. jethon is allowed-No 
je t i~o~i  is ;rllo\ve(l ;~nt l  hllai Ixtnt is customary in this village. 

(g) I+'tlc/lrer 111~ 111nhn1 is  revenu,e-free or the revenzle is 
ussigrred-'This village is khalsa and the revenue goes to 
( ;overn~r~eni .  

( 1 1 )  Cuslo.ln ~ I . F  to tinther cutting-The people of the 
village bring Illel I'roni S e ~ r ~ l y ; ~  ant1 Doba and tinll~er for 
house\ from tlit. ;~l,ovc 1)laces wit11 tlie ~)erlriissiol~ oC the 
D i s ~  I ict  Ofit el . 



(2 )  Cuatuttl UJ to gluzi1lg l l ~ c  y a m r e  ol thia village 
lies ~ v i  thin the t~o~rnclariea of S(:II~ l\ta ant1 I)ol,;l. 

( j )  P a ~ ~ m e n t s  lo  village sen)nnts and tlteir dulies-Dundi 
i 3  the ])aswan of this vill;tge. I le look3 alter the sanitation. 
' r h e  vil1agel.s give him nali ( o ~ ~ e  11;lli of graill 1 J c . r  Ilor15e- 
11old) at the time of harves~. 

( k )  13aymen.ts to temples, etc.-Nothing from this village. 

( I )  Diuision of n~iscelluneo~is income from mills, fruit 
trees, etc.-There are no  i ~ ~ i l l s  and Iruit-trees in the village. 

(m) Tlle  number O\ people in the village liable to fur- 
nish bat.daish, anul the nattrl-e of bardnish, at time oj settle- 
ment-Excltrding the ~llalguzar, there are Len families liable 
to furnish coolies and 11a1-dais11 in this village ant1 the\ 
will furnish coolies and hardaish ;ic:cording to custoln. 

Kents ~ v i l l  Ije (ollecte(1 f ron~  the khaikars 21 clays Ijelore and 
from the sirtans 30 days before the revenue kists fall due. 

T h e  nlalguzar collects rent i'ronl  he kllaikars and sir~ans in  
.the gaon sanjait land and after paying in the Government 
revenues dis tr i l ) i~~es the 111alikana illnong ;i l l  the cn-sl~arel-s. 

,At the l'orn~er settlenlent i l l  nliiny \,illages 1a11d n~easilred i n  
one village was included by indikhab or klzetabat in the phant 
of solrle other village. At this settlement such lands have been 
surveyed in that village where they were measured at the lor~ner  
settlement. 

'The Inan ~ v h o  o~vnecl sudl la~lds has been recnrded as hissa- 
dal-. Rut such his5adar, iS he 11e not otherwise a hissadar in 
the \,illage, is not entitled to a share in the sanjaint lands ol 
that village. Such hissadar ~vil l  get a share in  the sanjait lands 
of his o\vn \rillage. 

1. Chhalt-anu and Lutha, sons wl lcanlla, are entitled to equal 
.shares and are entered jointly. One family. 

Khailkars-Debu, Kiru, Kamlu, Rloti were four brothers. 
Debu's son is R u p  Singh ; Kiru's son is Jhagi-u ; Kamlu's sons 
are Sitalu, Gaju, Ganeshu, and Kunclu : hloti's sons are Sher 
Singh and Bahadur. These all are entitled to four equal share; 
Four families. 

2. J a i  Ram, Nand Ram, Naru, illld Bhai Ram were loll]. 
brothers. Bhaj Ram's sons are Gundaru, ~ h a j i t u ,  and Brzlhrna. 
Shares are equal. F:umilies are Soul-. Nand Ram's share is 
separate and the other three are joint sharers. 



N ~ E - J ; I ~  K 1:n is mo1guz:ar. A t  the last  settlement ahere were 9/l(i 
nnlis ofpa,dbancl~ari land and Ro.0-8-9 nws paid as  additinllal padhanchari 

13 t l ~ ~ e s .  - i t  this settlement the pndhanchari land lmeesured 15 - ntllis. 
IG 

Settlement ag).eelnent of Mr. Pnuzu's (if1 ) . l ~ r l l ( ~ l  sett / e / t z o i !  

\Ye, the ~ilalguzars (01- ~ltalguzars of inauza Kunt i ,  patti T<al.- 

ondu Palla, pargana Ganga Salan, agree to pa): tlie 
following revenue, viz.  Rs.28 per annuin, on conclition of 
Government sanction, from 1st April, 1896 to 31st RI.arch, 1916.* 
and thereafter till the next settlenlent is nude. 

Mre adinit that the State 'has reserved to itself all rights in 
minerals. 

We adiilit that all unnieasured land is the property of Govern- 
ment ; and that villagers can, only esercise the privileges of graz- 
ing and cutting ~vood (for their OF\-n use, but not for sale) or 
extending cultivation subject to such limitations as the District 
Officer may froin time to time impose. 

\\re adinit that we are bound to furnish bardaib in accord- 
ance with the custon~ entered in the meinoran,dum of village 
custoins, ~vhich we 11:ive attested. 

We agree to take care of and preserve a11 survey inarks ~vhich 
ha\le beer1 el-ectecl ~vithin our vi1l;lge bounda~ies. 

I11 the 1nen1or:u~cluill oi village custonis for our village we 
agreed to furnish coolies and barclaish as usual. We IIOII~ with 
our will and ~vitll Government sanction make a n  alteration in 
that clause ancl agree that instealcl oE the usual bard'aish we will 
pay the banin's dues a t  one pie 0 1  three pie5 per rupee of the 
Gavel-nment re\.enue and  continue t o  lurnish coolies. --- - - - - -.-.. --.. 

*This was siibsequently extollded to 31st hlarcb, 1926. Supplementary 
agreement taken under G.  0. no. 11421X-247-B., dated the 10th Msy, 
1898. 



( I )  Tlle 7~'11(1g~ I , ~ . o p r i f > l n r ~  body  

We have seen in the historical sketch quoted from Mr. Pauw 

Origin. how the properietary or hissadari right 
originiited in Kumaun. 

Put briefly, the llolders of this right derived their title either 
(1) from being found as the actual original cultivators of tlle soil, 
or (2) from gmnts of villages lmde oIVer tlle heads of the culti- 
vatorb in pre-Rritis'h tinles, or (3) by usul;pi~tion of the rights of, 
and an assumption of proprietary title over the heads of, the 
poorer and inore ignorant classes of cultivators in the primitive 
period of British rule. In Illore recent times the clearing and 
cult ivr-l tion of ~vaste, fores t lancl and na);abad grants have been 
means ol acyuii ing pl-olxietar) right. and  of course new proprie- 
tors ha1.e ill l~lnces ol~tained rights b). purchase. 

( 2 )  T'(triot/s types of propl-ietary bodies 

111 the n~ost C O I ~ ~ ~ I ~ O I ~  tjpe 01: \ illilge. Ilo\\-e\.el-, we still find a 
propi-ietnry boc!)- I-epre~enting the 01-iginal coinmunity of culti- 
vators ;inti thus often all ot one caste and more or less inter- 
related. The \ illage is parcelled out into sinall holdings (ex- 
pressed in areas and not in fractions). I11 such villages the 
settle~lleilt is pi-acticallv a "raiyat~rari" one, as Mr. Trail1 first 
remnrked. I11 the othrr classes 01 villages Ire have something 
which in origin resembles, to some extent, the plains zamindari, 
in the course 01 time, ho~\-e\,er, inany of the grantee or usurping 
fanlilies 1m.e become by ll1ultiplicalion proprietary bodies of 
hissadals nluch i.esenlbling those of the former class, only differ- 
ing- from tllei~l in having much of tlleeir land and sometimes 
entire villages held khaikars ~vho represent the original culti- 
vators. 

There is thus \-el.); little "zanlindari" in the ,plain sense of the 
term : the terms "pattidari" anci "bhaiy~cl1ara" are also unknown 
in the hills and the classification o f  proprietors under these heads 
or their sub-divisions T\-ould be only confusing. 

hlr. 13atten in his Kumaun settlement report, paragraphs 20 
ant1 21, tliscusserl this point a!~d gave n comparison of the hill 
pwpriet;rry interests ~uith the pattidari and zninindari of the 
plains, remarking that the application of tllese classifications to 
Ku~nnun ~\.ould be uilnecessar\r and even mischievous. 

111 practice all proprietors, qzro proprietors, are knolvll simply 
as hissadars, ~vhxtever form their proprietorship inay take. 



Puttillq abide, however, the few c.;laes wlliere 21 si~igle prop]-ie~or 
o1c11s ;I 1ll;tge anrl where accortlin~ly questions allout the inter- 
relation of the Ipro.prietary 11ody do not arise we may first take for 
coil ridera tion the proillinen t Ee;t tures of the 1)roprie t7;1ry 11ody as 
i t  exisis in 11ie great inajo~.ity ol \,illages. 

Each villi~gc lornls (wit11 i ts  ; I ; I  il' i t  11:1s ;11iy) ; I  \ ~ J , ; I -  

I t ype  Of rille 1 1 1 1 1 1  ; it is 1 1 1  under a separate 
village propriet r r  ry. revenue engnge~llent. This  holds good 
I'or a11 vill;~ges in I he hills, howe\rer owned, the only exception, 
I Ilelieve, being pirrg;rn;l .llskot, 1vhic11 is held by the R;tj\,~r;t~. of 
Askot on one single engagenlellt. All the proprietors' o f  the 
village are jointly anrl severally liitl~le For the land revenue 
assessed 'on 'the whole villiige. I'erfecr pi~l-ti tion is :11 together 
unk~lown i l l  the llills and we have a village 1)roprietary systelli 
rese~nl)ling in, the c:olliilronest cases either pure pattidill-i or 
im,perI'ect 1x1 ttidari. 

O u t  0 1 '  the l)royrietary I)ody (the panc:h hissadar.all) one or 
inore padhans or malguzars are  appointed; there is ~rsually 
only one, 1)ut where a village is tli\4detl into two hostile c l ; ~ i ~ s  
or ~vlici-e other special 1.e;lsoris exist l'or the ;~pl>ointment o f  two 
or more patl'hans, there 111;ry I)e Inore tl1;11i 0n.e. T h e  par l l~ i~n 
collects the lan,cl revenue l'1o111 the co-share~s, ;~nrl where there 
are two pa1tlh;lns the various (-o-sharers are apportionecl be t~vee l~  
t l le~n at  tllc ti111e of the creation ol' a second pa(1hanshil). Sucl~ 
:i tlivision ol' the patlhanshil,, however, tloes not oper;lte 
as a p;~rtition ol' i1 111i11ii11 01' relieve ; I  ol'tllie (.'o. 
sharers ol' tlieil joint 1i;ll)ility in 1.esl)ec.t 01' the ~\lllolc vill;ige 
as a revenue unit. 'I'he pi~tlharl intrst I I ~  i1 hissadar of  he 
village of whic~li Ile is pc~tlll;in. I-Tis g e ~ l c ~ - ; ~ l  j~osjtio~i .;lnrl (lulies 
;ire tlescrit>etl in a later c.h;epte~,. 

v - Illle i~cort ls ,  in which the p~.oprietary and mother interests are 
entered, ]lave been clescril~crl in the ];is1 chapter. 

'The shares o f  the various hissaclars ;Ire not, in the corrlrllon 
type, Iraction;~l portions o l  the whole village v7ithout iI tlivision 
of specific lands ; such fractional s l i :~~es ;ire only Sound in a few 
villages, 11sui11ly those held by :I jingle l;~mily. 

111 the ort1in;iry village the sllitres jol' [lie various recorded 
hiss;ic1:11-s in all or t l ~ c  greater pa1.t 01 

(3 a011 8ic1ljait~. the village l i~nd ;Ire separately Ilel(t1 ;ind 
I-ecortlctl 1111,del- a system 01 ilnp~erlec 1 lxtrtition ; there is l~sunlly 
sonie jointly heltl common land (grio~l .vinjnil) . (1 refer ol  course 
to mei~sure(i I;~n(l the actu;l\] property o f  the hissadars and not 
to un~l~~easliretl  (;ovei-ninerit l;intl, ~\,hic'l~ is in sense "co~rlmon" 
land ol the villilgc.) Where tliere is such conlmon lalitl \\rhic-ll 
has not yet been ~)iirti~iolierl, it is usually ownetl 1)y tlic whole 
I~ody of hissatlars in proportion to the anlount of their separate 
bhares. 



T h u s  in a very 9r11al l  village we niight have the land owr~ed 
thus : 
--. - - . - - - . . . - - - . - ----.---,-.-. - --._- 

Hissndtlr i Area I 1( everhue 
I I 

A . , . . 80 nalis (reparate hold. 
ing C I ~  s ~ e c ~ f i c  fields). 

I3 . . . . 56 n a l i ~  . . . . 

Total revenue . . 

Gaon snn ja.it 

A?! . - " . . '1 

- - --- 
(For all of which A ,  B 

and C are all ulti- 
mately l ia~ae.)  

I37120 . . . . 
C3/20 . . . -  

Any hissadar can have his proportionate share of the gaon 
stlnjnit separated off by imperfect partition, and when this is 
done the remainder of the land ceases to 1)e sti.ictly goon sanjmit 
and remains stlnjnit of certain specific hissadars only. T h e  
portions partitionecl off become an~;:ig-an~ate~d with the already 
existing separate shares of their owners. T h e  management and 
partition of gaol1 sanjtlit and specific questions regartling it arc 
dealt ~ \ . i th  in a separate secti~oii later on. 

/ 40 nali8. . 

J 

'There is also the conlnion case of a joint fanlily holding its 
la1111 unpartitio~ied. A num.ber oi' bro- 

Shilrmi hisqadara tliers, or :in uncle and nephew, or two or 
more similar relati\res very com1non:y own an undivided share 
1vhi~11 is recorded in  he name of the eldest brother or the heat1 
of the faillily o n l y ,  the nther joint co-sharers are known as 
slriltnli hissadars wit11 him. Their  naines may or may not he 
recorded in tlhe remarks c.olumn of the settlement mintakhib. 
( T h e  entry of all names by mut,ation or a report for such entry 
is not co~npulsory as n preliminary condition for the appearance 
or n party ill the revenue courts of Kumaun.) In other case 
all the names of the joint family members are entered in the 
rccords, I ~ u t  the share remains recorded as joint. In the case 
of joint famil'y !loldings the actual land of the s'hare is often 
held altd cul t i~nte~d separately by the separate nlenibers 01 the 
Ea~nily under a private partition or  division. 



Any member can get his land and share forinally separated 
off and recorded separately by applying to the courts for parti- 
tion. 

Special question:; regardins joint holdings and their parti- 
tion will be found tliscused In sep:Lrate paragraphs later on. 

IVe thus have, as a standard type, a comniunity oE petty 
cultivating proprietors, each with lull proprietary r igh~  over his 
own specific share and his fractional share in cornmoil land, 
and only united by a colnrnon liability for land revenue. 

Two types of village proprietary bodies other than th'at des- 
cribed above rnay be mentioned (i) those 

Other types of vi lages. where the ~vhole village is held in com- 
nion by a number of hirsadal-s ~vithout any-division of specific 
lands, their shares being expressed either (a) as fractions or 
( b )  as units of a convenient total or (c)  in areas representing 
shares. 

F a  instance 
Measured 

land of 
vil!age 

I 
r A  

; .G) P~cj;.it of .  . ( R . . 
L c . . 

1 Total 

. (b) Sanjait of.  

1 Tot11 . . 12 shnres 

r A 4 shares . . . . 
I B 2  ,, . .  . . 

\400 nalis.. 

I 

Rs. :I. 1). 

20 0 0 

-- - 
i.e., (1) A, (2) R and (3) D, I:, F' 2nd G 

represent three original equal shares 
-. -- .. - 

For  instance Hissadars 

A 30 na,lis . . . . 
(c) St tnja~t  of . . [ 4 0  , . .  . . 

[ c 43 ,, . . . . 

Measured 
land of 
village 

Revenue 

I I Total . . 160 nslip. , I 



(ii) Villages where the common land has been partitioned 
u p  and the whole of the land is held in separated shares. Each 
of these types represents one portion of the mixed village which, 
as described above, contains both sanjait land and also separate 
holdings. 

Villages of type (i) are constan,tly being broken u'p by imper- 
fect partition, as the sharers find it  more convenient to have 
s~ecific separate lands in place of an intangible share with its 
restrictions and tendency to give rise to friction. 

The  hybrid form where some irmdiviiduals have got their share 
ol  the conirnon land partitioned off, while a considerable num- 
ber of separate hissadars still hold the balance of the sanjait 
land in common, does not call for any separate remark. The  
types change with partition and fresh areas of gaon sanjait may 
come into existence from lapsed shares. 

(3) Lapsed Izo1dil:gs 

A co-s'harer sometimes, though very rarely, abandons his land, 
or he may die leaving no heir. In such cases the remaining 
proprietors succeed to the lapsed share (see Pauw, page 43) .  The 
paldhan on behalf of the hissadars usually arranges for its culti- 
vation, as in the case of ordinary gaon sanjait land, until it is 
partition,ed. 

This succession of the remaining hissadars is in accordance 
with Kumaun custom and is the logical consequence of joint 
village liability for the revenue, since Government settles the 
village measured area as a whole with the proprietors as a jointly 
liable comnlunity and an,y portion of the village land so settled 
for is, so far as Government is concerned, merely fractional sh:ire 
of the village property and the villagers are entitled to deal with 
in ifltel- se ~vithout reference to Government, subject to the pay- 
ment of the revenue. T h e  custoln was recognize,d b\r Sir Henry 
Ramsay in Bach Ram 7)el-szrs Chanar Singh and others of Sunsari, 
Chauthan (order of 6th October, 18'74) and by Mr. D. T. Roberts 
Commissioner, in Tila, appellant-defendant versus Rhagwat 
Singh, etc. plaintiffs-respondents, mauza Mohamari, Kaklason, 
on I 1 th Ma!., 1592. 

Cases, however, have occurred, I am informed, where such 
shares have been resumed on behalf of G0vernmen.t and sold 
by tlhe Deputy Cc.mmissioner. I have not been able to find any 
specific instances of this, and such a practice is certainly opposed 
to custoln and enquity. The  quotations which are made by 
hlr. Pauw from h4r. Trail1 and from the settlement agreement 
confirm the view taken and the rulings quoted above. 

(4) Vnluc of hissndal-i right 

Mention has been made of average rates of mesne profits in the 
introductory ch,apter, since this is a question affecting prapl-ietors 
and tenants alike. The  market value of the hissadari right 



requires notice under the present section. No very definite 
standard can be laid do~vn, as the price of land is steadily rising 
in the hills and varies very largely in different parts, according 
to the quality of the soil, the pressure of population and the 
proportion oi' the available area which has been brought under 
cultivation, the varying value which the people of different 
tracts attach to their cultivation, the elevation and climate and 
other factors. 

AZr.Pau~v (page 64) gives a table showing the number of years 
"purchase" ot the revenue obtained ~ l t  sales by order of the court 
and by private transfer during a series of 24 years ulp to 1895. 
The  average price comes out in the case of sales by loader of court 
to Rs.30 per Re.1 of revenue assessed, and in the case of private 
transfers to Rs.52 per Re.1 of revenue. 

'This table, however, is unsatisfactory in that it does not dis- 
tinguish between sales of khudkasht 'hissadari land and sales of 
the hissad'ari right over land held by khaikars. I t  is also dis- 
counted for use in the present !day by the further rise in the 
price of land which has taken place since 1895. During the 
period to which the table refers the quinquennial average for 
private transfers rose from Rs.16 per rupee of revenue for 18'71- 
76 to Rs.66 for the period 1891-95. Mr. Pauw also remarks on, 
the tendency to overstate the actual price in privtate sales with a 
view to defeat claims for pre-emption. There is no doubt such 
a tendency, but in comparing the rater for private sales with those 
of sales by order 01 court and in discussing the reasons for the 
difference he has not made allowance for the dislike of people 
to purchase land at a court-sale ; the purchaser at such sale is 
often, in an invidious position in a village and has much difficulty 
in obtaining his proper rights. Artificial prices again are often 
'obtained at sudh sales by the decree-holder buying the prolperty 
for the amount of his decree, though this may be above the real 
value of the land. 

Mr. Goudge has not given any similar table of prices for 
Alnlora ; he remarks, however, on th'e high prices prevailing and 
the material increase in the value of lanld (page lq), and has 
given some statistics #on the subject in the pargana deports, and 
a note of prices in Naini Tal. In  Naini Tal  the average price 
per ~ a l i  only rose from Rs.3-8-11 in the decade following Mr. 
B'eckctt's settlement to Rs.4-12-1 in, the decade preceding Mr. 
Goudge's settlement, while in Almora the pargana rates show a 
vastly greater increase. 

Taking a few at random, I find the corresponding rates are 
for I<ali ICumaun pargana Re. 1-6-7 and Rs.4-2-11 ; for Danpur 
about Re.1-14-9 and Rs. 6-4-0, and for Pali Panchaun about 
Re. 1-1 5-9 and Rs.5-4-0. For practical purposes, however, a more 
definite and easily applicable standard is necessary. T h e  above 
mentioned rates are for all kinds of land mixed up together and 
are zlready tending to fall below t'he rising standard of value. 



In i\lnl,ora I found that a generally acce ted fair average price 
for khudkasht hissadari was Rs. 100 for lan 1 paying Re.1 revenue; 
this is a iair standard for ordinary village land. Good irrigated 
land will often letch a higher rate, 14lhile land in the remoter parts 
especially when of rather poor quality, will often sell at a consi- 
derably lower rate. T h e  market value of the land thus varies 
more widelv than the revenue rates for the different qualities. 

Disregarding abnormal rates, such as obtain near Almora town 
or in s0m.e exceptionally rich valleys the Soineswar valley for 
instance, it inay be said that average rates for area in ordinarily 
well-cultivated tracts will he found to be about Rs.6 a nali for 
:good dry land, Rs.12 to Rs.20 for irrigated land, and Rs.3 or Rs.4 
for inlerior land. In some cases irrigated land l~rings as much 
as Rs.25 a nali or even more, and inferior land may sell for Rs.2 a 
nali. Ghaj.ba9.a land (garden plots adjoining the village site) 
which is usually dry brings about as much as irrigated ].and. 

T h e  above rates ar'e based on a fairly wide experience of pri- 
vate transEei-s in Almora. In Gal-h~val the rates I-un perhaps 
rather lower on the average, though in the better tracrs they are 
quite as high. 

These rates per nali will be found to correspond roughly with 
the revenue rates of Rs.100 per Re.] of revenue, and are thus 
higher for Garhwal than hlr. Pau~v's rates. 

In  the case of khaikari land all that the hissadar can sell is his 
right as proprietor to receive a percentage 

ITissadari right in on the revenue as rnnliknno, with a possi- 
khaikari land. ble prospect of the land reverting to khud- 
kasht in the absence of direct heirs to the khaikar. 

This  means that all the hissadar receives is 25 per cent. in  
Aimora and Naini T a l  and 20 per cent. in Garhwal upon the 
revenue, plus certain small customary dues which are unauthoriz- 
ed, but are collected in practice. [A few exceptional villages 
pay malikana at other rates varying from 10 per cent. to 100 per 
cent.] T h e  hissadar thus normally only gets an income of about 
~e.Oi4-0 a year on Re.1 revenue-paying land held by khaikar. 
I n  the old days when land was ~ l en t i f u l  and cheap and tenants 
t;r labourers harder to get, this was not to be despised, but nowa- 
days the difference in value between such land and khudkasht 
Isand has widened immensely. 

Still it is much better to be the proprietor of land held by a 
kl~aikar than not to have the land at all, and the market price 
(of the hissadari right in such land is much higher than its 
pecuniary return would justify : it may be taken at froin one- 
t!~ird to one-half of the price of khudkasht land. 

[On this showing the premium paid bv a tenant !for a khaikari 
lease should be from half to two-thirds of the hissadari khudkasht 
price of the land ; ha t  it is usually lower, the reason being that a 



hissatlar generallv only creates new khaikari right when he has. 
laore land than lie can manage and so leases to a khaikar outlying 
lailc1 which is of little value to him, but which he does not want 
to sell ; he probably cannot get a satisfactory sirtan for it or 
I\ ants to keep an old tenant and is tempted by the substantial 
pi-emium he gets. ,- 

It may be noteo here that as a rule, in the absence of any 
express condition to the contrary, a sale 

Sn'es of benap by a hissadar 01 his hissadari land includes 
ons. the handing over to the purchaser of any 

extensions of cultivation into unmeasured land which the vendor 
may have made in continuation of the measured land sold. He 
cannot. legally speatcing, sell such land as it is Government pro- 
perty : but 11; hzilds over possession and such rights over it as he 
hiinself possessed. This is usually specified in the comprehensive 
term of the sale-cleed. This fact further conlplicates any atteinpt 
to fix a standard of \lalue for hissadari land, since by the time 
when a revision of settlement approaches most hissadars have 
added considerablv to their measured land by unmeasured exten- 
sions and a recorded share of 40 nalis may represent a total area 
of 60 or 70 nalis which the purchaser actually gets. What the 
result ~\rould be if a hissadar sold his entire share in a village to 
a purchaser, but reserved to himself his extensions of cultivation 
in unmeasured lanod, is a hypothetical question that has never 
been decided yet. He would be no longer a hissadar of the 
village paying any revenue in it, but would be holding revenue- 
free (as a proprietor) land ~vhicll he had under the usual custom 
l>rought into cultivation as a proprietor. The  only case bearing 
on the point appears to be one where a mortgagee in ossession 
extended the cultivation of the mortgaged land into adjoining 
~~r~rneasui-ed land and airas recorded as hissadar of this unmeasured 
land at settlement. In  this case, however, the mortgagee was 
himself also a hissadar oE the village. It  was held that his entry 
as proprietor was correct (Jai KGhan and other versus Kirpa1 
Dat of Dania) , Rangor by Davis as Commissioner on 3rd 
February, 1903. 

( 5 )  Specific questions regrr~ding the hissadari right 
So far, the proprietary body in general and its coinposition 

have been described and the value of the hissadari right dis- 
classed. It n o ~ \ ~  remains to consider specific questions oE customs 
ielating to proprietorship in land tvhich are peculiar to ICumaun. 

I11 many branches of the subjects, of course, questions of rights 
in immovable proyerty in ~ u m a u n ,  as elsewhere, are to be decid- 
ed bv the ordinarv s~tbs+anti\,e Civil law as in force in ILumaun 
or ackol.dirlg to the usual Hindu or hlluharnmndan law, as the case 
may be. It  is not proposed to discuss in this Manual any ques- 

tions regarding land which come under ordinary laws, s ~ ~ c h  as the 



Transfer of Yrdperty Act, the Specific Relief Act, the Con: r;ict Act 
and the like, nor yet tlie standard rules of Hindu (hlitakshara) or 
Muhammadan law. Reference will thus be made only to the 
custonis peculiar to Kuniaun, where they differ i ~ o n i  those pre- 
vailing elsewhere ; and in all cases not mentioned in the Manual 
it is to be assumed that the ordinary law prevails. 

T h e  undivided village lantl is usually ~na~lagecl 1,y tlie 
nialguzar or padhan on I~elialf of the 1)anch 

Gaon san juit and. hissadars. Theoretically, all tlie hissadars 
shou!d profit by i t  ~~roportionately to the extent c , f  t!leir sliares 
either by holdng a portion of the land or l ~ y  receiving a s11;tre 
of the profits to go towards paving their s1iai.e~ of the revenue 
assessed on it (if any) and I,&i-~i:~l,s :, little more. Co,i~l,are 
b/lessrs. Pauw and Goudge's mcn~oranda of village curto;ns 
given above. In) practice, however, there are various n~elhods 
of holding or nia~laging such land. In qome cases tlic iiissadars 
tl~emselves cultivate it in fairlv proportionate shares by mutual 
consent ant1 pav the proportion of the revenue due fron~ them 
according to [he aniount of their recorded shares. In other cases, 
where forest and jvaste land is scarce, tlie ,q(1017 S ( I ? I ~ C I ~  is left 
uncultivated and preserved for pasture, the hissadars paying the 
revenue as above. 

In other cases again the malguzar lets the land to sir:ans and 
collects the rents, froin ~vhich he pays the re\-enue due on the 
land. If there be any surplus he sometimes divides it among the 
hissadars ; but often, if he is a powerful malguzar, he keeps the 
surplus himself. 

In  Garhwal it is a not uncommon practice, where the gnon 
snn jnit is let out to tenants, for the rents to be kept by the mal- 
guzar as a fund to meet the coinmon village expenses, the 
hissadars paying the revenue on the land ~vithout recei\.ing any 
direct return from it. 

I n  some villages such land or a part of it is given rentfree to 
the village doins, who work for the hissadars in various ways, 
while sometimes, \vhere it is let out to tenants, the rents are 
devoted to common religious worship on behalf of the village. 
There is thus no recognised general rule which can be set up  as 
the normal method of managing gaon sonjnit; all that can be said 
is that each village follows such custom at is approved by the 
hissadars in general : the management is a matter of mutual 
agreement. If ally LO-sharer is dissatisfied ~v i th  tlie share of goon 
snnjnit that he holds or with the existing method of managing 
it, it is open to hiin to R P J ; ~ ~  for partirion of his proportionate 
share and he can get it separated off, .bough things marr be made 
unpleasant for him if the other hissadars do not approve of the 
goon snnjnit land being broken up. 1-f some one or more hissa- 
hars get their sliares thus partitioned, off, the land left sanjait 
of the remaining hissadars is no longer strictly "goo?, snnjnit", 



I,u t i t  co~~t inues  practically as such, the only difference being that 
some of the village hissadal-s no longer have any rights in or 
(immediate) liabilites in respect of it. I t  practically disappears, 

as gaon sanjait, when only a small portion of the hissadars con- 
tinue to hold a small remainder of i t  jointly. 

T h e  management and partition of such land naturally gives 
rise to a good many disputes of various kinds, but  there ore 
singularly few rulings to be found relating to it. 

Specific areas of gnon stlnjait like other undivided property 
cannot be alienated except with the consent of all the proprietors 
nor can the malguzar or any traction of the hissadars create khai- 
kari right in any specific portion of the undivided land except 
v;ith the consent of and on behalf of all the co-sharers (see Durga 
and others, appellants-defendants, of Pokharisain, patti Sabli 
Garhwal -oez-sus Jai Singh and Lachhman Singh, decided on 
22nd August, 1892, by Mr. D. T Roherts) . If any act prejurli- 
cia1 to the common right is done by the malguzar or any hissa- 
cl,ars, the remaining hissadars have their remedy by suit. Such 
instances occasionally occur, and, I have recently tried an  appeal 
where the padhan had begun to bui!d himself a cowshed on one 
of the waste gaon snnjait fields kept for pasture against the 
wishes of all of the other hissadars. He had to stop. 

(6) Parti t ion of goon sun jait 
T h e  interest of the individual hissadars in gaon sanjnit  are 

usually proportionate to the revenue payable on their separate 
shares, and the common land is thus normally partitioned on this 
basis, known as "rakm sharah". In some villages, however, the 
clrstom of "ma-lari bant" (division according to families, n ~ n o )  
prevails ; in such cases every family holding a share in the village 
is entitled to an equal share in the sanjait  land.  T h e  custom, 
where it exists, will generally he found recorded in the village 
memorandl~m of customs ; sometimes the land will he found in  
the settlement measurement records entered as "gaon snn jnit 
mavnl-i bant". 

a Where there is no such record to be found in the vill,a,ge 
papers there is a strong presutnption against the existence of t'l~e 
custom, which is an unusual one. Where it  does exist care no). 
h e  taken in making a partition to ascertain which of the existing 
shares represents the original "families" in question, since if is 
not to he assumed that each share now recorded entitles the 
holder to a "family" share in the snnjnit. An original "family" 
may now he represented by several brother or cousins holding 
sepi~rate shares ; or one m.emher of a family may have sold his 
share to an outsider who has got his purchased land partitioned 
,off; in this case in tlhe absence of any specific provisions to the 
colltrary in the sale-deed the ,purchaser and the members of the 
,original family would get one family share between them. An 
instance of the recorded custom of mavavi  ban t  being enfa-ced 



against the wishes o i  most of the parties to the case rnay be 
fount1 in Dalip Singh and others versu~ Ram Singh and others 
of ?'anIda, Uorarau, decided by Mr. Giles as officiating Corn- 
missioner on the 31st August, 1891. This, however, referred 
to the gaon sunjnit land of the khaikars in a village held entirely 
by khaikars. In  partitioning the gaon sanjait when the hissa- 
.dars are already in cultivating possession by mutual consent, 
-existing possession is inaintained as far as possible, but ol' course 
the mere Eact t'hat a hissadar has none or very little of the land 
in the possession does not affect his right to get his full propor- 
tionate share at  the expense oE the possession of others. I should 
not mention this had I not seen a case in which certain hissadars 
-were given a decree by the first court for exclusive title in ;i speci- 
fic block of the sanjait land against a co-sharer who had been 
.holding none oE the land in that block, simply on the ground that 
they had been in lpossession in that bl.ock and he had not. 

This  refers to the ordinary gaon sanjait of old cultivation 
and assessed to revenue. 

There is, however, a ruling of Mr. D. T. Roberts referring 
to somewh,at different and unusual circumstances which is worth 
,quoting. Certain land in mauza Mason, Garhwal, was measured 
a t  settlement as sanjnit of four co-sharers, though it was un- 
,cultivated waste, and no revenue was assessed on it (it was pal-at 
bahik) .  Subsequently three of the four hissadars broke u p  the 
land and reclaimed it  ; they improved and cultivated it for ,a 
long time (more than 12 years) and then the heir of the f,ourth 
co-sharer, who had never taken .any :~ction witlh regard to it since 
the settlement, stepped in and claimed one-fourth of it. I t  was 
held that he had lost all claim to it (Swaru and Jai Ram 7)erstw 
Bhawani, decision of the 7th October, 1892). 

Where the gaon sanjnit is left waste for pasture or for any 
other reason and some hissadars wish to cultivate a portion of 
it, but all the hissadars are not agreeable, the former party 
must apply for partition ; they cannot coerce the other party 
even if they have a majority on their side, since all such dealing 
with the sanjait and muqt be mutual c-onsent. See h4r. 13eckett's 
settlement agreement, of ~vhich a typical specimen is appended 
to the preceding chapter. (See also the Board's order in the 
case of Jasodhar and others of Ghaneli, Tala  Syunara, Almora 
rlcrsus Kamli and others, dated the 13th July, 1891, where the 
above principle is clearly laid down.) This point is sometimes 
lnisunclerstood I have seen a case where some co shal-el-s had 
q i ~ i t e  correctly heen given a civil court decree to restrain cer:ain 
,others from breaking up and cultivating a certain area of waste 
scrnjait land against the will of the plaintiffs. Subsequently, 
111 .wever, when the defendant party applied lor partition of their 
S? are of the gno77 sonjnit ,  this area was excluded from 11arti:ion 
:r l together on the ground that its cultivation had been p1.011il;ited 
h y  the previous decree and it must, therefore, remain commoil 



waste. Th i s  was wrong ; the dissenting party could only clalnl 
to keep as common waste such land as should remain their 
snnjait after partition o l  the shares of the o ~ h e r  party. 

(7) Joint holdings 
T h e  ioint holdings ol several l~issadars, usually t~rothers or 

.I . , 
near relatives, are the caise  of much 

Shikmi hissadars. trout)le ilr1t1 nlany disputes in [he  hills 
owing to the conlmon h;~t) i t  oS having the entire holtling record- 
ed  in  the narne of the head of the Earr~ily alone and to the 
extremely casual habits of the people with regard to  mutations a n d  
to  the proper recording oS transl'ers o f  interests. T h e y  are  also 
very slow to get proper partitions made when they a re  needed 
unti l  driven to  i t  hy quarrels or  l ~ y  sheer necessity. They  are  
resorting to partition with increasing frequency nowadays, as ihe  
increase of population and  cultivation p r o d u , c e q r e , a t e r  un -  
wieldiness i n  joint holdings, while greater intelligence and  educa- 
tion on the part  of the ~ ~ e o p l e  itr11)rfises on them the advantages 
of a proper division oS Iroperty. The re  is also a tendency to- 
wards the disruption o l  the joint family, and  the greater pre- 
valence of litigation leatls to an increase in the r~uryil,er of 
partitions. 

Mr. I'auw has the Eollowing reinarks on joint holc1i.n~;~ a n d  
shikmi hissadars: 

"According to the R/litakshara, which is supposed to regulate 
customs connectetl with Hintlu law in Garhwal, the whole estate 
is l ia l~le  for dehts i n c ~ ~ r r e t l  t ~ y  the marlager o f  !.he untlivitled joint 
family, while each of the i~len~herc ,  h:iving or~ ly  an undivided 
sllarc oI' the whole arltl not I'ull prol)rictary rights over any part, 
is 1111a1,lc to alienate his ])orlion of !:he inheritance !I"\'layriels 

F Mint111 Law, sec~ion 527). I hc only remedy agairlst this lay in 
p ;~ t ,~ i t ion .  llrlt in the hills the shikmi hissadar 11as always been 
perrr~itted to exercise I'ull j~roprielary rights ovcr liis nominal 
share ol' the inheritance ancl to  claim] that his portion shall riot 
he  helcl responsible for debts due  from the manager unless he 
is sl,ec.ifically rnentioned as liable in the decree. A fraudulent 
use is I'requently ~nade  of this power, particularly in the case 
of private sales" (page 43). 

Where all the sh ikn~i  hissatlars arc rcsiclent ant1 it1 posscssioll, 
i t  is r~su;il For thc 1;lrltl to 1)e (livitletl 1)y a l~r ivate  ari-angemer~t. 
i111.o shares made u p  ruf sj~ccific plots, and it is t,omnion I'or one  . . tussadar to sel'c not rlicrcly I l i a  shale, hut, specific fieitls out oS the 
untlividccl esta1.e. Th i s  is ;I fruitful source of litigation, as is 
only natural. I n  former days in such cases i t  was customary 
for the courts to 1nalr.e a !,art of irregular partition in the execu- 
tion ~.)roct:cdings, when the purchaser sucd for possession of his 
share, 11y clrawing u p  n \nrd or  list for the plircl~aser ancl another 
for the remaining original hi,ssa(lars. Th i s  was not merely a 
farlnal #proceeding I'or giving possession, l)u t urns regar(let1 as an 



actual separa~ttr: of the land and as conveying exclusive righa 
in the ~ o r t j o n r  dllotted (cf.  Chandri of Machyalgaon, patti 
Pairlon uersus Kiilaltlu and Sheo Dat, which carne bdore Mr. 
P. T. Roberts. Colnmissioner, in Revenue appeal no. 7, decided 
G n  28th April, 1893) . 

Strictly speaking a vendor of a share in a joint holding can- 
not convey any r i ih t  to specify lands ; but when the joir~t i~old-  
ing has been held in separate possession by a private arrlnge- 
~rrcnt, the purchaser is entitled to be given possession of the fields 
so held by the vendor, though he cannot claim exclusive title in  
theni. If  either party is not satisfied with this arrangement, 
thcir remedy lies in a regular application for partition, when the 
facts of the previous possession will Ile considered so far as is 
feasible in making an equitable division. When, as often hap- 
pens, one or two members of a joint family stay at  home and 
cultivate the land, while other co-sharers go out into the world 
iri  service or other occupations, the whole land remains joint. 
T h e  absent co-sharers would not ordinarily lose any of their 
rights in the estate, though the Board in Radri Dat versfis Purn- 
nand of Naya Sangroli, Salam, Altnora (order of 14th July, 
1887). held that when one hissadar had been altogether o i t  of 
possession of any portion of the estate for many years even 
though he might have paid his quota of revenue, the revenue 
court was justified in rejecting his application for j~artition. 
(Quoem :. he shoulti be I-eferred to a civil suit to establish his 

title) . , 1 

With the exception noted by Mr. Pauw, the questions arising 
out of joint holdings are referable to the ordinary rules of Mituk- 
shara law. -d 

T h e  common omission in the records in Kumaun to specify 
1)v name all tlle shikmi co-sharers in hissadari holdings must 
,I& 1,e ovcrlookecl, as the presu~nption is in favour of each mem- 
ber of a family having his normal share in the ancestral land 
whether he or his ~~reclecessors are named in the records or not. 

A typical instance or the confusion of joint holdirigs whi.ch 
recently came to notice in an old file may he quoted. A large 
holding had stood in the name of A for many years ; on a dispute 
regarding i t  being taken into court it appeared that the existing 
owners comprise<l one of A's sons, a brother of A's, couple of 
nephews and some grandchildren, ~vhi.le somehow or other a 
relative who hat1 no title to any part of the estate by inheritance 
had got hold of some of the land and on the strength of this had 
sold a considerable portion o l  the estate to an outsider. It is 
always nec:ess;lry, as this case show!<, to enquire into the actual 
interests in joint lioldings when disputes arise, as a shikmi hissa- 
:Iar often sells or tries to sell an area of land in excess of his real 
share, and with the somewhat confused settlement records this 
often leads to mistaken entries in mutation. In a recent case 



'five hissaclars jointly owned some 250 nalis ; one of them sold 70 
nalis to an outsi.der and the settlement records after a mutation 
gave the result that four men held 50 nalis each ant1 the fifth 70 
nalis out of a total of 250 nalis ! 

Partition of joint hold- A few remarks on this sul~ject may be 
ings. added to the above note. 

The  holdings of khaikars cannot be divided among hissadars 
when the latter are partitioning their joint estate. 

Rule 9 of the Kumaun Supplementary Partition Rules of 
1900 prescribes the procedure to be followed with regard to land 
held by khaikars. T h e  point was discussed afully by Mr. Hamb- 
lin, Commissioner, in Parbin Singh and Daulat Singh of Khar- 
gaon Bichhla Chaukot versus Ratan Singh and Lachham Singh 
(order of 9th December, 1901) . 

T h e  former custom was to divide u p  the khaikars according 
to their rent without regard to the limitation laid down in rule 
9. (Thus hissadars A, B, C, D and E jointly had four khaikars 
W, X, Y and Z paying Rs.5 rent each, W would be allotted so 
far as the hissadari interest was concerned fourth-fifths to A and 
one-fifth to B. X would be allotted three-fifths to B and two-fifths 
to C, and so on.) 

Askot is an impartible taluka (Lala Ranjit Singh wrsus Raj- 

A~kot*.  
war Pushkar Pal, decided by kfr. D. T. 
Roberts, Commissioner, on 11 th August, 

1892) . This appears to be the only iinl~artible estate in 
Kumaun. (A thokdarship is not an estate, but an office ; see 
section on thokdars.) 

Primogenit~lre, which is a cognate custom, may be a!luded to 
here ; it has, as stated by RlIr Pau~zr, been 

Primogeniture. claimed by a family in Idwalsyun, and 
more recently was asserted in the case of a muafi estate in Kan- 
darsyun ; the claim failed in bo!h instances and I have found no 
case O F  its being established in Kumaun. 

Unmeasured extensions of cultivation cannot he dealt with 
by a court in partition, since such benap 

Partition, unmeasured land is legally the property of Govern- 
land. ment, until it has been assessed to revenue 
and a settlement made for it; there are, moreover, no records- 
of-rights and measurement for such lands. I mention this as I 
have seen a case in which a court in addition to partitioning the 
recorded ho!ding of the parties, drew up  similar lists purporting 
to partition some unmeasured land which they had jointly 
broken up  and cultivated, and which the partition amin had 
surveyed. It is, however, uncommon to find jointly held exten- 
sions OF cultivation into unmeasured land; they are usually made 
by one man on his own account. A properly sanctioned nayabad 

.grant, made jcintly to two or more persons, could, however, no 
doiibt be parti ~ ioned in the usual way. 



T h e  ICumaun custom oI pre-emption is a constant source ot. 
litigation and has producecl a great number of rulings, not always, 
consistent, regarding its own peculiar rules. T h e  origin, as Mr. 
Yauw remarks, is uncertain ; but i t  has only been crystallised by 
definite rulings into a fixed formula in modern times, as  he old 
cases quoted by Mr. Pauw indicate. 

In  questions distinct from the local peculiarities, which deter- 
mine who may claiin to pre-empt and in what circulnstances, the 
ordinary rules of law apply and the rulings oI the various High 
Courts should be observed. 

. T h e  period of l!n~i!ation lor pre-enlption suits, lo1 instances, 
is that prescribed by the Limitation Act, namely, one year. (The 
exact phraseology of article 10 of Schedule I1 to the Act is worth 
noting carefully. Note that when the vendee is already in posses- 
sion of the property sold, e.g., as a tenant or  mortgagee, there 
must be a definite notice or a public act indicating the change oE 
status to the claimant I~eIore the period of limitation r ~ i l l  begin 
to run.) Compare also section 182 of Act 111 of 1901. I n  
Kumaun, as elsewhere, it is extremely common, whel~  there is 
any likelihood of the claim of pre-e~nption being raised, for a 
fictitious price to be entered in the sale-deed. Mr. Paurv has 
remarked on this "rcell-kno~vn device" on page 64 of his report. 

J t  is therefore safe to lollow the rulings of the Allahabad High 
Court, Indian La117 Reports, V Allahabad. 184, and I X  Allah- 
abad, 225, that in pre-emption cases it is onlv necessary for the 
  la in tiff to adduce very slight evidence of the  nominal price 
being a fictitious one in order to shilft the burden of proving its 
correctness on to the shoulders of the delence, who then have 
to give strong proof in support of their case. I n  dealing with 
claims for pre-emption it is always necessary to keep in mind 
trvo poinis. One is that the custom constitutes an interference 
with the normal principle of freedom of contract and may easily 
b t  used #for vexatious or dishonest purposes. Claims for pre- 
emption should thus be dealt rvith with care to avoid doing 
injustice to people who have done no wrong. I t  is very probable 
that in Kumaun a certain proportion of such suits are instituted 
sitnply with the idea of exacting from the purchaser a payment 
to induce the claimant to ~vaive his rights, or else in the hope of 
getting decreed a forced sale of land at a price below its real value 
LT- misleading the court. Still, such cases are probably not com- 
mon. T h e  second point to keep in mind is the meaning or 
object of the custom. 

T h e  idea of giving near relatives a right of pre-einption against 
other co-sharers of the village is to enable the property of the 
"lamily" in a wide sense to be preserved intact, if an improvi- 
dent member parts with his share of it. 



T h e  right of the village co-sharers against outsiders enables 
them LO keep the village conimunity \\.it11 its joint lands and 
joint revenue free from "undesirable aliensH-to use an  appro- 
priate inodern phrase. 

On this laf,ter point Sir Henry Rainsay renlarked in a case of 
1886 i11 dismissing the suit of a relative TI-110 ~vzs  not a co-sharer 
in  t11e \,illage concernetl, that the object oC pre-einption is to 
secure village proprietors against the injurious instruction of out- 
siders not to secure the rights of distant relatives. 

Conling to the definite points of local custoin we fil-nd [he  
general principle of the custom stereotyped, 3 s  Alr. ~ ~ U I V  says, 
i n  the inenlorandurn of village custoins of the last Garhwal 

:settlement as follows :- 

(1) T h e  oprion of purchase inust first be given to the 
vendors' kinsmen anti then to the other co-sharers. If they 
decline to purcllasc. the \.endor  nay sell to any outsider. 
IS the vendor gives them no prior intimation, they may claiin 
to pre-emp t. 

(2) A relative of tlle vendor I\-ithin the third degree has 
a right of ],re-emption against any purchaser ~ v h o  is an 1.111- 

relaced or inore distantly related co-sharzr. 

(3) If an outsider ~~urchases, then the first right of yre- 
ernl~tion lies with relaiives ivithin the third desree 2nd fail- 
ingA them ~vi th  other resident co-sharers of the villages. 

T h e  custoin is relerred to inore briefly in bZr. Goudge's settle- 
ment memorandum which notes that if any mall sells land ~viill- 
~ u t  the consent of, or ~vitl~orlt  consulting, i;is heirs and the other 
co-sharers of the village, the latter rvill have :he right of PI-e- 
e~nption.  hIr. Reckett's Aln~oi-a agreeinellts ~nerely say "~ve ~tvill 
not sell village land withoat tlle coilsent of ail  the co-sharers. 
I1 will be :old to outsiders onlv if 12011e of tlle co-sharers agrees 
to buy it." 

T h e  first requisite, therefore, to entitle a man to c1;lim pre- 
emption is that he should be a co-sharel, and a resident co-sharer, 
of the village. 

A near relative ~7110  is not a co-sharer in the village has 110 

rig,ht of 131-e-cmption at all. See Pal-si Sah 
but not I ) ( ~~ . .SZ I .S  Rijai Ram and others, decided by 

co-sharer. by Colonel Erskine, C.oiiimissioner, on 
16th Deceinher, 1890 ; also Ainba Dat uersus Bijai I<nm by Mr. 
Ross, and other decisions. 

A 11011-resident co-sharer also has no right of pre-einption, see 
Non-re sident. ,, the Gnrhwal village ineinoranduin and 

shnrers. Gajadhar Jrlval iJfJ'51tS Jora and others of 
Kandi, Malla Dhangu, second appeal no. 10 of 1302 by  hlr .  Hain- 
t l in ,  Commissioner. 



A co-sharer, who has himself become a co-sharer by ~urd lase .  
I .  

has the same rigbt of pre-eml)tion as any Co-sharer by purchase. 
other co-sharer. Mr. D. T. Roberts. Com- 

missioner, in Moti versus La1 Singh and Dacl~i, second appeal 110. 

17 of 1893. 

A near relative cannot, as such, claim pe-emption in 11011-~II- 

cestral land (Bali z~l-svs Amlanand, b v  Sir Non-anco >fro1 lnnd. 
1-Ienry Ramsay, 181 h September, 1673, 

quoted by Mr. Pauw) . 
(NOTE-For the purposes of a stilt between a co-sharer and an outeider 

i t  would not matter whether the land wap ancestl-a1 property of the vendor 
-or not; the point would have nothing to do with the question.) 

I have not found any appellate rr11ing.s regzrtling the iilanner 
of c;!lct~la~ing the "third clegl-ee" of re- Decree of relationship. 
Iatiorlshi~~; but  froill Ku~naun  custom and 

I - - 

,decisions of lower courts it is clear that the coi-rec; method is to 
count back to the common ancestor, \\.!lo is n~llnber 1. T h u s  in 
a family- 

D and E (First co~~sins)  ?re rsl;ttecl \vithin the third degree ; 
1)ut D and 1-1 are not. ?-his is, of caul-se, different from the 
3lletllod 01 calcttlation according to the Succession Act (X of 
1865) . 

T h e  inere fact that co-sharers have failed to claiin prc-emption 
 hen Innti is sold on one occasion does not 

Pni'ure to pre-empt debar them 8E1.0111 claiming the light at a 
subsequent sl'le. subsequent sale oE the same land. This  

i o l l o ~ ~ s  from a consideratioll of the object of custom. .(Gajadhar 
-llerszrs Jora and otliers, referred to above.) 

"For the purposes of pre-emption the ml village and the laga 
r e  I .  X hissatli~i- oi /rig0 \'illage has 

Asl a:.d laga vil ages. no rig11: ol lwe-em;~tion against a pur- 
chaser, who is a hissrldar of the nsl village but  not (befo~e then) 
of the logn (Mr. Giles, officiating Commissioi~er, in Dnt Ram 
~~antrs  Raghunathu and others. 1 1 th July, 1801) . T h e  converse 
~vould.  of course, l ~ o l d  good also. 



A kllaikar has no  i(~crls stcr~rdi with regard to pre-cmptio~i.  
\\'he11 a khaikar i ~ i  a village, in ~vllich the 

I ~ l l ~ l i l ~ l ~ r s  Prt'-elllP- 1lissad:lr 11;ld 110 kliodkasl~t, l ~ ~ r c h : ~ s e d  n 
@ion. hiss;~dai.i light in the village, it \v;~s held 
that a llissadar of the village had"a right of pre-ehption against 
the khaikiir purchaser (RIr. Hamblin,  Co~uin~ssionei., in N;~l.ayan 
Singli and  ino ther  ~ r ' . s ~ r s  Cllanar Singh, illauza Bainn, ~ i l o r .  
appeal no. 15 ol' 1901) . (Scr also Colonel Quin i n  Pan Singh 
r!e)-sus Dan Singh, appeal no. 20 of 189G) . ' 

T h e  custonl of pre-e~ilption does not  apply ill the case of 
l)t~iltlings as distinct fro111 the 1a1ld 011 

13nildings. ~vhich  they srnnd (Tai Kisllan and  others. 
of mauza Tnlasu 7le).srrs hlalieslianand. RIr. H;~nlbl in ,  Commis- 
sioner's order in appeal no. 11 of 1901 .) 

In tau-11 lots in Alniora the custo~n of pre-emption prevails ; 
it depends on propinquity oE rela tionship 

-4'm(31'n tolyll 'In- ( ~ v i  tllin the tllird degree) , the pre-emptor 
h i l n ~ m t ~ d n n ~ .  

need not own a share in the lot sold. Co- 
slial.ers, ns such, have n o  richts in stlch cases. I n  the case of 
3 l ~ ~ l i : ~ l i i ~ l l a d a ~ i s  residiiig in .4lliiora tolvn the legal foi-~ns rii joined 
in the Shn).n i\frrlr(~rrlrr,ndi ;Ire not applicable ; they follrkv the 
rules o f  tlie Hindus, Colonel Grigg in Lacllli~ni 13irl!;~l~li ~~c~)..slrs ,\li 
Raklish ;111d others, order of 27th April, 1894, relel.ring to n prc- 
vious decision oE Sir Henry Raillsay. (Scr also Rlr. J. V. Stuart, 
Deputy Con~missioner's remand report in the sanie case.) 

A sold land to R on condition that. in tlie evellt ol' resale, A 

Contrnctunl condition ant1 Ilis heirs sllould hn\.e the first right to 
overrides pro-onlptive I - C - l ~ u i - ~ h a ~ e .  Subsequently the 1:11ld I V ~ S  

right. re-soltl to  A's desce11tl;ln ts. T h e  vendor's 
Lrotlier claiined to pre-empt as a relative and  as a co-sharer. 
Heltl that the conti.actua1 condition overi.ode the c~~s ton ia ry  
rlglit (;ll)peal no. -1 or 1901. ]ayana~:d and Aml,a I h t  vr3).srrs 
Amba Dat  and Sheo Dat, by h ~ r .  H a ~ n b l i n ,  Con~niissioticr) . 

There  are vai.ious ~)eculinr local c ~ ~ s t o n l s  i.elntiiig to suctessioli. 
RSr. Paul\. has givetl ;I fairly f1111 a c c o u ~ ~ t  of these custoins : ;111tl 
oil sevei.;ll oT the points there is nothing Sr~rthcr to adtl as no  
r ~ ~ l i n g s  ;ire forthcoming. 

1 t is o~l l ) .  ~ieccs\;lry t o  ~ i o t e  at  the o~l tsct  tliat the 1io1-1ii:11 ~ I I ~ C S  

ol s~~cc.cssion n1.e t h o ~ c  of tlle Rlitakslinl-;I 1a1v : and thcse pre\rnil 
execpi in tlic cases of ~>cet~l i ; l r  c ~ ~ s t o ~ i i  clct;~iletl I)rlo~\*. 'Tliis 
renin1.F; and the cusronis descril,cd i l l  de t ;~ i l  apply to H i ~ i d ~ l s  onl\l : 
tllcbe ;Il)l)e;n. t o  l,e 110 sl)ccial 1oc:ll iv l i~ igs  or c.~~stoiiis :il~l)lic;~blc 
to the \.el-v sli~nll n111ill)ci. or R l t ~ l i a u l ~ ~ ~ i n d n ~ l ~  l i \ i ~ l g  in 111c hills. 



I I ! )  ) 

T h e  claim of primoge1lit111.e 11;~s 1)cc11 ~llluded to above in 
speaking of partitions ;r~ld ilnl~artibility ;inti w e d  not be discuss- 
ed again, as it has never been surccssfl~lly inaintained in Kumaun. 

Sons. 

,8011s. 

There arc thi-ee 1)oints 01 c-11stonl call- 
ing for notice wirll ~.cg;~r-cl to \uccessio~l b\. 

0 1  these custonls that of sntttia bunt has t,erl~aps formed the 
s i~ l~ j e r t  o f  [he *entest n l ~ m l ~ e r  of rulings. 

Sn~itirt bmt. 
1\11.. I ' ;I~II\~ 11;1s discussed it a t  c-onsiderablc 

l r n g ~ h ,  and I reproduce his remarks in full. He s:lys : "It is 
13ot ~nfrequent  for a well-to-do n1;in to have more than one wife. 
311 sucll cases the inheritance is occasion;~lly divided acco~.ding to 
the number of ~vives, each son takinq according to his mother's 
share instead of according to the number of solis of the samc 
father (bhni b o t l t ) .  AS a b o t ~ a  fide instance of this species or 
c!ivision the case of Ratan Singh of Thaplyalgaon. Gagwarsyun 
~ * c ~ . s ~ I s  Sib1111 and otl1e1.s (20th . Julv, . 18(i9, Sil- Henry Ramsal, 
Commissioner) may be cited. Hot sntitin bnnt is the exceptio;l. 
not the rule. In 1861, Sir Henry Ramsay ruled on the case of 
Nand Ran1 and others of Chandol Rain, Nandalsyun .rvrstr~ 
13hajan Dat and another : 'In the absence of a ~vill, snlrtin batti 
cannot be made by the collrts,' and again in the case of Shel- 
Sing11 of Kirsal, Taili Chundpur -r)e~.slrs Ratan Sing11 (9th August, 
i876) : 'I11 the absence of a written agreement or will, or the 
strongest evidence, a satlticl brrnt ought not to be gi\?en ' and ill 
1886 the Hoard (RIr. Daniell) reversed a decision of t l ~ c  COIN- 
1 lissioner (hlr. Ross) in the case of Rabi Dat of Kwirali. Id~-:il- 
syun -c~e9-.~rrs Abhe Rain and others (6th July, 1886). holding 
that hl,ni hnnt i c  the law and sntrtin l~nrlt should not be allo~ved 
'11nle.4~ all\ '  \ri~licl :luthoritv is proved to exist ~ \ . l ~ i c l ~  alters the 
I ; I W  in a ~~nr t icular  case.' T h e  required autho~.it\f is l lsual l~ a 
riivisio~~ made 1~ the f ;~ther  in his lifetime, or a ~ ~ i i l .  or the most 
l~ndoubted proof ol the cllstom of snzrtin 1)ntlt in the family. sudl 
as the fact of its  11;1\,ing l~een : ~ l l o ~ \ ~ e d  in ql,ecific cases before. 
liut so fa]- ;IS I am aware, in 110 case has this \;l~ccics of ( l i~ i s io~ i  
heen allowed on e\qidence of the latter class alone. 111 tile caw 
of Padmu and others of Gahar. P ; ~ i d l ~ l s ~ u n  rlcl.slrs Sheo Dat, tlle 
defendant was the son of one ~v i fc  and claimetl 11nlf of the in-  
heritance while the pl;~intiff's three sons of [I\-o wives dcrna~ldecl 
1 t T h e  ;I ttectation of existing l~osses~io~i  sllo~\.cd tI1;lt 

the dclend;~nt was in possession of lialf the sllare. ancl iloln this 
a sntrtin 1)nnt 111ade by the f;~tlicr ~ v n s  inferred (Sir e n y  Rani- 'F s a ~ ,  5th Deceml)er, 1877) . Similarlv in the case of .nnga Dal 
of Blldoli, Gag\varsyun rlcrsr,s ~ h a j a l ;  Dnt and others. .mrr,'~n bnrlt 
rv:ls inferred from existing possession of long c t i l ~ ~ d i ~ l ~  (111 or 14 
j~mrs) ;Illd a lle~v di~risioil I C I I I S C ~  (911.. Rol)e~.c*. (immissioner. 
12111 Scl)teillber. 1592) ." 



11 ~ l e ~ v  1-elual.ks niay be ;lrlcleci to suppleilleilt the above i~ccount. 
The  custoin is said, in a judgment by Mr. Paurv hiniself, to be 
apparently of Nepalese o;igin and of comparatively recent intro- 
duction. It is often claimed, but seldom admitted by the counts. 
(though the mere fact that it is so constantly alleged inight sug- 

gest that it is probably inore coinmon as a genuine custoin than 
the Inany decisions against it ~vould seem to show ; compare the 
Inst two cases quoted by RIr. Pauw in ~vhich it had beer1 actually 
carried out.) 

It is, ho~\lever, a custoln "in variance of ordinary Hinclu law. 
The  presumption is in favour of equal inheritance among all 
the sons and cogent prool is required of a custoin to the con- 
trary." (Mr. D. T. Roberts, Commissioner, in Jit Singh, etc. 
vel . \ u s  Udai Singh and La1 Singh, 2nd May, 1893.) 

In Asaru and others verszis Bali Rain and others, in 1876, Sir 
Henry Rainsay quashed a snzltia bnnt that had been actually 
carried out by the father, on the ground that the mere [act of his 
having two wives living in separate houses and at feud with each 
other did not justily him in making a sautia bant. For an inst- 
znce of this custoin being proved and upheld, refcrence inay be 
made to the case of Khinlia, etc. veysus Narpati of mauza Chi- 
chon, Talla Chaukot (final order of the Local Government, 
:la ted 27th January, 1899) . 

Kefei-ence inay also be illade to the sample inemorancia of vil- 
lage customs appended to the preceding. chapter. It will be seen. 
that in Mr. Gouclge's memorandum, paragraph 6, notes the 
~x-evalence of the custonl of sautin bant in the village in question 
j~vhich rvas taken at rancloin) . I find, hot\lever, fi-om an exami- 
nation oi: the papers of 44 Garhwal villages that in 43 the cus- 
toin of blzai bant alone prevails, while in one village alone it  is 
noted that "bhai bnnt prevaiIs and also (where the parties con- 
sellt) scrz~tin hcrnt." 

The  custon~ ol' jetlloll or the extra portion of the first born 
(jclr to lnl-ka) is not inErequently set u p  

J e t  hon. in I<umaun though it is not very often 
e~;tal~lishecl. This custom is inentionecl by hIayne (IIindu Law, 
l1ar;1gra~11 -188, 6ih edition) as  no^\^ obsolete except pos5ibly as a 
5pecial family custonl ; but it certainly continuc~ to a not incon- 
siderable extent in I<uinaun. 

?'he sanlple ineinoranda ol  village cust~lns yuotecl above in 
resl~ect of sautin bunt may be again referred to on this point, anrl 
1 inay note that ol the 44 Garhwal villages taken at random the 
papers of rthich were examined (see remarks on snzrtin bnnt)  no 
le5s than 10 record the custoin of je t l~on as prevailing., ~vhile in 
cne other it is noted as soinetimes being followed ancl sckmetimes 
ro t .  This is rather surprising testimony to the commonness of 
tlris custom, ~vhich is normally regarcled bv the collrts as one re- 
quiring very strong prool, rrhen any ciziin of the kind is set up. 



I have not f'ollnd any specific cases of its being upheld by the 
Commissioner or the Board of Revenue, Al l - .  J. R. Reade in ' 
Jhagar Sing11 versus Ishri Singh of Kothar, 1,ohba (the only 
iuling I have seen on the subject) , remarked (14th January, 
1889) :- 

"The claim of jethon must be incontestably proved to 11e a 
custoin of the individual family concerned." I have seen a case 
in which the custom was clearly proved, though the suit to en- 
force it  failed for a lormal defect. Cases are occasionally met 
with where existing inequalities between the shares of brothers 
are explained by this custoin having been put into force. There 
do not seein to be any fixed principles for deterlrlining the 
amount or area of the extra share claimable under this custom. 
I t  appears, indeed, sometimes to be a matter for mutual agree- 
ment rather than a custom enforceable at law. It is normally a 
question only to be raised at the time of partition nf 'the family 
estate (whether a formal partition by the court or .r private divi- 
sion by the parties or by a pan,cl?nynt) . 

111 the case inelltioiled above, however, it appeared that cer- 
tain specific lands were set apart on the father's. death as jethon 
land, the bulk oE the estate remaining joint property. 

The question of the right of illegitimate sons to inherit a share 
of the father's iminovable property is a 

Illegitimate sons. particularly vexed question in Kumaun 
and has often produceh mistaken decisions.* This is due mainly 
to the peculiar and changing conditior, of the hill-castes, which 
has been described in a previous chapter. Even with a know- 
ledge of the local caste conditions and the customs relating to 
1;larriages or irregular connexions, it is not easy to arrive at n 
correct decision. 

The circuinstailces of the illegitimacy are generally unifol-111. 
-4 man takes another man's ~oilfe or ~vidow and lives 11rith her 
(whether he has or has not already a wife l i n g )  In some 
cases the man pays the  roman's price to the hus?~and, if he is 
alive, or to the relatives of her husband or iail!'ng them to her 
atvn family ; in other cases nothing is paid. In any case a cere- 
mony is performed by the family priest and frequ:ntly the man 
proclaims the entry of the woman into his Ia~nily h v  killing 
coats and Eeasting his bi7-ndori. The inan and l\.omall t h i s  living a 
together are knolrn resl~ectively, as d h n n  t and ( lhnn ti 'rile con- 
nexion is coininonly a permanent one ; it is 1.ei.v coim!non in 
Kulllaun an~ollg the ordinary villagers and is not kon~id~red ir: 
any way disgraceful. l\7hen the woiixln has been paid for, the 
off-spring of the conilenion are socially equal to all members of 
tlleir fathers' birndnl-i. In the other event they are inr'erior to 
some extent until the price is paid. This call be done at anv 
rime, the children inay themselves do ir. AS f3i- as the question 



01 inliel-itance is concerncd, Ilo~\.c\.er, [lie t l~iltl! cn ol both classes 
of dhanlis are equal. 

I t  is the children ol these mnllrxions regarc1;ng avhose rights 
there are constant disputes. 

I t  is a ~vcll-known principle of Hi~ltlu Law that among the 
hi3her castes (lh-ahmnns, Chhattris ant1 Vaishs) an illegitimate 
son has not a right to a proper share in the estate, but. only to 
~naintenancc. On the othcr hand, among Sudriis an illegitimate 
son hy a recognised concubine has a definite riqht to a certain 
share of' the Samily estate, though this custom has been the sub- 
ject of nlut:h tliscussion and varying rulings (see Mayne's Hindu 
Law, pages 723 et seq., 6th edition) . The  children of a dhanti 
\voman are ;~tlmittedly illegitimate. 'This being so the normal 
rrend of derisiolls is to apply the abovementioned rules of Hindu 
TAW regarding the higher castes without due consider;rtion o,f 
;he class of people to ~vlloln the rule is being applied. 

Every Hindu villager in Ku~naun calls himself a "Rnjput" or  
.;I "Brahman." 

But, in re;~lity, as has been ~nentioned in the remarks on thc 
hill castes in the introductory chapter, and as inay 1~ scen from 
I he settlement reports of Messrs. Pauw and Goucige, the most 
nurnerous class of proprietors in the hills are really of Sudra 
prigin or of castes of dubious standing. Some of them have 
>o(;urned the sacred thread and others are gradually doing so, but 
they are as a matter af fact Sudra or oI mixed origin, and, as 
~ c h ,  the inheritance of shares by illegitimate sons is to be regard- 
ed as a normal state of things among them, and not as an im- 
moral local custom requiring to be strictly proved. 

I have never seen this view of the question tliscusszd in any 
ruling ; Mr. Pauw merely refers incidentally to the right "which 
is sometimes recognized, of an illegitimate son to succeecll to his 
father's inheritance in default of other issue" ; this is putting it 
very inadeqr~ately. The  rulings available generally reSer to the 
< ustom arrlong some definite high caste. No rccol-d containing 
2ny gener;~l discussion of the question as  regal-(1s L ~ C  normal 
lihasiya villagers has h,een discovered. 

I t  lnay safely be asserted, however, from ;I considerable experi- 
ence of incidental and undisputed instance that among the ordin- 
:)iy villagers of somewhat dubious caste as distinct from the un- 
clouhted Brahman ant1 Rajput caste an illegitimate so11 inherits 
equally with legitimate sons as a matter o l  cource. 'I'his i s  a 
rlatural result from the actual facts of the origin ol  the ordinary 
village castes. 

I remember a case between some Khas P;rahrnans in an Almora 
village. A left lour sons, B, C, D and F ; D died without issue 
and il1cgitim;rte son of F sued the legitimate sons of R and C for 



; I  one-tliircl share of 11's lancl. Tlle del'endants ol~jccted that 
the plain tiff was illegitirnate, but the latter pointed out that B 
and C, tllemselves had both been illegiti~nate sons ol' A and yet 
had eac l~  inherited without question one-fourth of l ~ i s  cstate. 

'1'11e real question at  issue in such cases is riot so much (as i t  
is usually pu t ) ,  whether illegitin~ate sons of Kuln;~un can c l a in~  
to inherit a proportionate share in the ancestral estate, as whe- 
ther the parties belong to a genuine Rrahrilan or Rajput caste 
or  to a Khasiya caste. 

T h e  f'ollowing cases o n  tlic s ~ ~ h j e c t  may be referret1 to for 
rulings. : 

Anlong "bisllts" the sons ol' rllrcrntis d o  not inherit equ;rlly with 
legitimate offsl~ring. (Hachi -clel.su.y Mahendra Sin(:.li oI Hasur ; 
Malla Tikhun. Colonel Grigg's order of 28th April, 1891, differ- 
iilg from the Lower Court's finding.) 

In nach Ran) ant1  gang;^ Dat v e r s ~ r s  Tarapati and others of 
Bheta, Katyul-, the title of three sons of a village Brahman by a 
clhunti to full shares of his estate was decreed 11y Mr. C'I T I  es, as 
aficiating Colnn~issioner, on 14 th Augus?, 1891. 

I n  Nar  Singh 7)ersrr.s Ram Singh and others of Sirkot, Rorarau, 
the plaintiff was the only legitimate scn and lie clailne(1 half the 
cstate I,y sav t in  1 ) r r ) l t  against the four :ens by a c ! l ~ n ~ t t i .  It was 
11eltl that he ~\.;ls only entitled to a one-fifth sllaitr. (MI-. Ross,. 
Corninissio~ier, 15th September, 1887.) 

In Kadhapati -c)c).sus Hari Kishan (s1:peal no. 3.1 01' 1S89) a n d  
Jhatu versus Nathu :ind Kani Dat (no. 14- 01 1893-Yd) , the Coln- 
~rlissioner, Colonel Erskine quashetl the claims oE sons ol dhantis 
111 the case of Brahmans ; i r ~  the latter (.as? lie rel'erre(1 to the 
~ i ~ h t s  of illegitimate solis alllollg. S~ldr;,s. 111 the Eoi-nler case a 
speciill reilland inquiry into the alleged local custom Mrai made. 
In  none o l  these cases apparently was the point raised whether 
the parties were of genuine Brahman or Rajput castes. In 
Umrao Singh ancl Kirpal Singh I )L 'TSZ~S Jhagru of nlauza Nagrasu, 
Gal-1i1v;il (Colonel E~.ski~ie,  <;ol~~niissionc~-, 15111 ? !;irc11, 1894) 
the legitimate sons had ;~(llilittetl the riglit of the defendant. 
~vhose claim M,;~s, therefore, upheld. I t  thus appears that there 
is no in~portant   ariati ti on in Kumaun of the normal Hindu 
la117 in  respect of this custonl. Genuine Rrahman and Rajput 
castes 1'01101~ the regular custom whereby illegitimate sons have 
no claim upon tlieir [ather's estate for anything more than 
tnaintenance. 

, I t  tlic ja111e tinle it ir 1 1 1 0 4 ~  nccerwl) to keep in mincl the 
\el-y iliil>oit;~~it I a c t  that ;I great n u n ~ b c r  of hill villagers, who 
l,c:~l I ' ,lahli~ai~ oi K:ljlx~t nanlcs, are not o l  genuine Kaj l~ut  01 

]3r;ll1111an caste, but ;I; I<h;~siyas. I t  tlios really becomes a ques. 
tion of lact regarding the statlls and the caste of the parties to 



each individual case, ant1 since this is ;I matter of considerable 
doubt  and obscurity i l l  illany cases, it is cften necessary to en- 
quire into the actual cllstoni regartling such inheritances pre- 
vniling in the particular caste i11 qt~estion. 

rrlle custolll relating to a man's keel)tinw his elder I~~o the r ' s  a. 
;\.iclow has been described by 3lr. Panrv 

The Bhswaj. in the following ternis : 

" 111 all but  the very highest castes in G;~i-llrval it is the 
custom for a nlan to take into his house :IS his wife the ~\ : ido~\l  
of a deceased elder brother (bhnwn~) . In  such cases the woinan 
is regarded as ecl~~;tl to a lawfully-married wife :tnd off- 
spring as legitimate (trsl) children ; l)ut if the 1)llawtr j conlinues 
t o  live in her deceasetl l i~~sband's  house, she is looked upon 
a:; a mere concubine ;und tlie issue is illepitini;lte ( k n ~ t l o r l )  
(Kirpal Singh ol-' Pharkandai, Iriyakot ve?.szrs Pratab Singll, 
i\4. Giles, Comrnisc.io~ier, 18th July, 1891). I11 part of Alalla 
Salan, l~attis K.hatli and Rangarsyun, the son of a bhazuaj is 
not allowed to take rice with his kinsmen though otherwise 
under no disability. T h e  term bllawaj like the term bhai is 
somewhat loosely used, and is applied to the ~uife of a cousin 
and sometimes to the wiEe ol  a distant relative: though not 
ur?ually so if residtnt in a tlifferent village. 111 such cases, 
however, the right. of the son of a blzawtlj as such, usuallv 
becomes merged in the narrower right which is sometimes recog- 
nised, of an illegitimate son to s~~cceetl  to his father's inheritance 
in default of other issue." 

With regard to this custonl relerence may be made to two 
1.11lings. I n  one of Colonel Erskine's in Jamnu ;. lersus Rlusam- 
mat RIanuli and others, a Garhwal case of 15th March, 1894, 
it was held that the bllcrwnj, after the death oE her protector, 
the second brother had no claim to ;I lire interest in his property 
;IS against the third brother. This  seelns in convict ~~ r i t l i  the 
11sllal custom. In Padua vel.szls 13h:t~van Sinqh and otliel-s of 
RIaclior, hIalla Laklianpur, however, tlie Co~nmissionel-, MI-. 
lioss, held that it is quite custoniary for Inen to take u p  with 
the svido\tls oE their deceased brothers anti the children are 
treated as on an equality with ai?y orher children of the Familv. 
13hawan Singh, the son of the blin-ccroj, ~\:oultl inherit ;I$ ;~qainst 
collateral relatives. 

T h e  case referred to :tl)o~le (Patlua l )e,. \ l ls Blla~can Sing11 and 
others) lnav a150 l ~ e  cluoted in I-efel-ence 

Adopt ion. to the ~~rac t i ce  o f  adoption in Kun;r;~~il,  
as it is the oilly reference that has colne to light to the infor- 
mality and casualness oE procedure ~vliich is habitual anlong the 
llill people wit11 regard to adoption. 

Bhawan Singh (the son of bltnmaj) look a widow ~\. ich 11el- 
son, Jasa, to live with hini and treated Jasa as his son. It T\laY 



held that jasa was 111-actically adopted by Blian~an Singh ; that 
such inlor;nal adoption is all that takes place in these hills and 
that except anlongst the inhabitants ok large towns and rich 
people the formalities required by Hindu Law are never gone 
.tI1rough. 

I<everting to poirl ts oL c~~stoni  lnore tlil-ec 11 y ~ . e l a ~ i l ~ g  LO wcces- 
\iori All-. 1':t11\\~'\ I T I I I : I I - ~ \  on \i~cce,sio~~ l jy  

I he widow. 
the wiclorr may Ile quoted in full. 

He says : '' I n  tlei'aul t of sons, the ~vidow as elese~vhere sue:- 
,weds to the inheritance for lile. Alienation of the estate by 
her to liquidate the real or 111-etended debts ol' her husband 
f'orms the l~asis of niany suits. With a view to forestall and 
;ivoid litigation, it was formerly the custom for the widow wish- 
ing to alienate land for this purpose to apply to the district 
 ricer, who, after a short inquiry, if the circuinstances justified, 
nlacie an executive order permitting her to do so." 

Such petitions are occasioilally presented even now and afford 
113eful opportunities to warn the intending vender of the law on 
the subject and the disabilities ol ~vido~vs in respect of aliena- 
tion. 'Such suiunlary executive orders "permitting, " sales by 
v,ido\vs were only precautionary measures to l~revent litigation, 
a l ~ d  could not bar subsequent suits by the heirs or invalidate the 
*operation ol ordinary Hi i~du  Larv. (Mr. I). T. Rc;!,erts, Co1i1- 
~i~issioner, in JIathui-a Dat -ile~.szrs Rlusainn1;~t Dhaun Sundari 
;inti Slleikll Kullu ; 21st July, 1892). 

Regarding the succession of the daughter and the gharjawain 
The daughter alld there is little to ad.d to Mr. Pauw's  remark^ 

gharjawain. He says (page 43) : 
"?'he daug'hter's posititon in the hills is much weaker than 

undkr ordinary Hint1~1 La\\.. Though decisions such as 
Kahadur Sing11 and ot11el.s 01 Rlathalla. King~varsyun versirs 
l'rasadi, 28th August, 1885 (Rir. Ross, Commissioner) and 
Kura of Talli Kolri, Khatli 7 ~ e l ; ~ u ~  Lalu, 3rd May, 1892 (Mr. 
Kdbr1.t~. Co~nmissioner), have declared the daughter entitled 
to succeed in prelerence to unrelated co-sharers of the village 
.;~i;d (listant relatives. still her right is not generally recognised 
by the people thenlselves. 

It is the custom for a man ~ v h o  has no son to inarry his 
daughter to a son-in-law who agrees to live in his house and 
~ v h o  is known thereafter as the ghar-jawain. I n  such a case 
the daughter takes her father's inheritance, but should she 
oo into her h~~sband 's  house, the inheritance usually descends h 

to the nearest illale heirs of the deceased. Even in the case 
o f  ;I g11ar- j awnin the relatives irequen tly make a strong fight 
for the 13rbperty, especially if the marriage has been arranged 
by the wid0117 after the death of her hnshand. In such cases it 
is not uncominon for the widow to go through the form of 
.elling the land to the dlar-ja~vain on the pretence that the sale 



proceedr ;I IY ~ecliured to i.elx~y 11iin the cost iilc~ll.l.ed ill settling 
her husband's debts." ' Ihe  'har-jatvain c ~ ~ s t o n i  is ;tilalogous to 
thar o l  adoption and appears to be based on similar grounds 
antl pritctisecl under similar circunlstances. Thus  it may be 
cleduced that :I inan lvho has ;I son living cannot adopt or aflili- 
ate 21 gllar-jarvain, nor can a ~\.idorv do so. An exactly siinilar 
c~lstoni 111-evails in a certain caste in A/Iacli.as and is 1~111)- dis- 
il~ssctl in Inclia L,;II\, Keports, I \ /  A l a t l ~ x , ,  !)age '"72. 

" Occasio~ially in sollle Khasiya \rillages, tlie whole ol  the 
rlet.ei!setl's property is inade over to another 

The 1 elixvn. 111:111, on the condition that he lives ~,\rith 
the  itlo^ lo^\: :IS his ~vil'e. This seconrl husband is known as tekwa. 
'The 1 e\,ersioners, 1)y this al.l.i~nge~~lent, give u p  their c la i~n to any 
part ol' the deceasecl's pl.opert):. T h e  practice is regarded as a 
some\vliat inilllor:~l one." (P;~ur\-, page 4.1). I had never come- 
acnoss any i~istance. o S  this practice. 

1 6  ,4iliong the various castes of jogis, kilo1\.11, as C;iri, P;tui.i, Nath., 

Jog is. 
Ilail-.;@, etc., tlhe succession lies to the cltel(1 
or clisciple, not to the son. This  is not  

~ I ~ I P I . o I I ; I [ ) I ~  ;I I - ~ I I I I I ; ~ ~ ~ ~  01' the tinie a\~hen this class was celibate. 
.-It tlie pi-esent tlate celi1)acy is seltloii~ lobserved, .c\rhile ;t large- 
~ iuml)e~- ,  partict11;urly ne;ll- Srinagal-, are ]liere cul t i~~ators ,  itlld 

only to 1)e rlist ing:.l~islierl hon i  others by their orange coloured 
dress ;11irl the custoni prevailing anlongst solile oE thein of wear- 
ing 1;trge ~\.ootlen rings in their ears." (Paur'v, page 45.) 

T h c  N;iik caste 11;1$ I~een rlesc~.il~ecl in the note 011 the hill 

Xa ilis. 
cajtes in the introductory chapter. T h e  
leillales o l  this caste are, as there stated, 

i11vari;ll)ly rlevotetl to prostitution as soon as they att;tin the age, 
ol pul)crt\~ i~ntl continue to sol lo^\- theii tr;ttle for ;I  goocl inany 
years. 

TI\~o natui.,cl it'sults 01 this state ol: things are that the females. 
ol  this caste being the c.liieF ~noney-makers are more important 
personages and 11;tve iurorc voice in tlie ~nan:~gement of affairs 
than females in ordinary castes; and, secondly, that it does not 
do  to enquire too closely into questions o f  descent .alltl legitimacy 
in respect of members of the caste. Naturally amlong such a 
sniall a n d  :~l)norn~;ll c.o~li.inunity, Ten. occasions for 1 ;lying tlo~vn 
principles of  la^\. ;~~l~l,licnble to theit, lioltling of property have 
ni-isen, ailrl the courts li;t~.e refrained from tbognin t isiiig ;IS to the 
rules that shoulcl be observed. 

T h e  10cfll c l ( ~ s . ~ i r ~ ~ , s  on tlie s~111jec1 is ;I 1<;11112itrli, Naini Tit1 
case 1)etrveen I,al Singli antl C.t~s;lin, plai11tiff.s. ;111tl A~ll~s;lmm;tt 
Suntlar, clefendant, tlecided hv Colonel Grigg, C:o~r~iiiissionei-, 
on the 3rd Septenil,er, 1894. Ti1 this case ;I verv full iiiq~lii-y 
was I and it was lield tlwt tlie riglit ol  sisters to srlcceed 
to ancestral propert): in tllii; casle u.ns cle:u.ly proved. ant1 &at 
among Naiks n sister succeeds to brotliel-'s ~)rope~.tv in  (lefal~lt 
of mille heirs. 



b.1 Revnue Appeal no. I!) 01 1893-94 Diwanu of Inallza Muka 
klalla versus Lungi, Colonel Erskine, Commissioner, held that 
in  a conimunity of Naiks i t  \t.ol~ltl I)e sul)erfi~~ous to enter too 
closely illto queslions of legiti~nacy. 

?'lie Khoti;~s ol' I;LIIII;IUII ; I I Y  ;I  1)artially Hintluised race of' 
mixed origin ; some sub-divisions of thein 

Bhotias. Ila\le gone a c.onsitlerahle way towards 
ntloptiug hi lid^^ ci~stoms and religion, etc. They are a non- 
~.fi ' . ic. l~ltu~.;~l peol>le ant1 their ~vea l t l~  consists o l  flocks o l  sheep 
( 1  g o :  0 1 -  - I  I i t .  '-I-heir civil disputes rarely 
cnnle 1jelo1-e t l ~ e  BI-itisli Caul-ts, ;111t1 there appear to be nc 
c;lses OII  recortl I-eqal-tli ng their ];I ntletl propertv or succession 
tc landed estate. A brief quotation m a y ,  ho\ve\.er, be made 
froill Mr. C. A. Sherring's Notes on tile Rhotias of Almora and 
C'arh~val, pltblished by the Asiatic Society, Calcutta, 1906. He 
says (page 97) ! "There could be no greater mistake than to 
cIlppose that the RIitakshal-a I,a~v is applicable to any of the 
I;hoti;~s : in fact, e x c l l ~ d i n ~  Tohal-, tlie Rhotias tlo not eve11 know .., ., 
what the Vedas are. It is in questio~ls relating to property, 
the larv of inheritance, adoption and ~vonlan's property, that 
the difference bet\reeii the Rhotias and other Hi~ ldus  is most 
rlsarly seen. A woman has no special property of her own, 
zlthough at  the ~vil l  01 her husl~and or father she may be allowetl 
to keep ~t.llat she eai-ns, but  this is entirely clependent on the 
pleasui.e of the nlan concerned. T h e  laws of -inheritance are 
not those of Hindu Law, and the pri~lciples applicable to adop- 
tion as found in Mit:tkshara Law, are unheard of. As a matter 
oi fact, in cases of adoption the choice invariably falls upon the  
heir. T h e  itlea of ;t joint farnilv is quite unfamiliar. T h e  
f:lther is the absolute olvner of all property, includi~lg ances- 
tral, ant1 can mortgage on his own signature ~\ , i thout  reference 
tc; his sons. \\Then the infirmities of age impair the father's 
bltsiness capacity, the sons divide the propertv and he is more or 
less at their mere\.. There is no  fixed share apl,ortioned to him, 
Lot custom generall\. i~lsures that some extra portion is put 
aside for him, ant1 lie lives nritll the son ~t-110 is his favourite. 
Freqnentlv the father is neglected, and cases of great hardship 
on l ~ w e e t s  ~ v h o  ha\.e heen rich, but whose property has been 
t:tken 1)y the sons, are often met with. A son can at  any time 
insist on p:l~-tition. Tohar and hI;~n;i are exceptions, in that' the 
f:tther mn  I-eluse t o  give his sons shares in his self-acquired 
property : but in 1.egai.d to nnrestral prol~el-ty he has no choice." 

Tllere are 110 special 1oc:il custo~us relating to succession to  
landed estate mnong the slllall RIuham- 

Muhammndms. nl;idan cornm~~nity in Kumaun, so far as 
can be ascertained. 



T h e  Donls, t l io~~gl l  inos t l)robal~ly of aboriginal descent. fol- 
lo\\: the c~lsto~lls of the Hindu castes as re- 

Doms. ma]-tls religion, marriage, inheritance, etc. h 

T h e  illegitimate soils of dliclntis inherit as alriong the Khasiyas, 
and their custonis are dis tinct1 y lax as regards these connections, 
a woinan soilletillies going 011 J:ronl one parainour to a second 
and a third. 

01,ving to their very bnc.lir\.;~~-tl state ;111tl the fact that they own 
very little land, it is seldo~n tlmt questions of succession among 
them-or indeetl any other questions except those of petty 
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debts-come bel'ore the co~trts. 1 llere are no ruling foi-thcom- 
iiig regarding Doms as a separate class. 

There are very few re\.enue-l'ree proprietary holclings in  the 
hills, :~ntl the tenure is one calling for no 

Muafidars. particular notice. When Rri tish adminis- 
oat ion was first introducecl, a great number of nluafis were - 
lottnd in existence thougli Mr. Pauw, page 42, iml~lies other- 
s .  These were resunietl ~\rliolesale by fill.. Tiail1 (see Mr. 
Batten's Kuinaun report, paragraph 24) ,  and the subject was 
further enquired into ill 185.556, and has long been finally 
settled. T h e  remaining niltafi estates are simply hissadari hold- 
ings on which the revenue has been remitted, and the proprietary 
right in theill follows the usual rules applicable to revenue- 
pitying land. 

T h e  custoni of l,riii~ogeniture, as has been noted above, was 
recently alleged in the case of one Garhwal mnafi, but the claim 
was not sustained. 

The  question of village bountlary disputes :ind unineasui-ed 
cuitivation at a debatable spot between two villages belongs 
Irlore properly to the section on unlneasured land and nayabad, 
a11t1 will be consiclered i l l  that connection. 

130untl:n-y disputes bet l~een hissadars in respect 01 old ineasur- 
cci cultivation present no particular local l'eatures in Kurnaun. 
111 the usual case of a row of terraced fields one above another 
there are obvious clificulties i l l  the l v n y  ol ;I ~nan 's  "removing 
his neighbour's landmarks." 

Gunth (or temple) lantls ant1 the prolxietary title in then1 
\\.ill I)e I-eC~rretl to in ;I sul~sequent chap- 

Jf iscellaneous. ter. 

Sadabart lands will also be dealt with under the heading of 
31 iscellaneous tenol-es. T h e  l,rol~ri>ary 

S adahart Inncls. right in sad;ll):~rt villages is, it nlay he  
irientioned here, precisely on the $amc looting as in ordinary 
Kl~tr  l.~cr I-e\,enue p;~\ring ~~ill;:gc<. 



T h e  general q ~ ~ e s t i o n  ol' nayabatl grants and ~ l l e  extension 
oE cultivation inlo unmeasured land will 

Hissadara ]layabad be dealt wit11 in ;I separate chapter. 14 
and unmeasured land. few ~lor t l s  iliav, ho~vever. be added here 
regarding the 11osition of the hisjatlal. i n  such land when it has 
been granted ill nayabad or I~-ougllt i~litlel c t i v t ~ .  In 
-1 sanction nayabad grant the hissatlar Iias cxactly the same 
rights as he possesses in olcl n~easllred land, subject to any 
special conditions which may I)e inserted in the order granting 
 he land. I t  was for instante tlirec tetl 1)y XI]-. Halnblin as Coni- 
missioner that in I-eporting Tor s ~ ~ l c l i o n  a i)rollosecl iiavabad grant, 
where there :Ire trees st;ln(ling 011 the land, it sl~ould be stated 
~\rhether ; I  c-o~l t l i~ io~i  ~ . e q i ~ i ~ - i n g  the trees to l ~ e  leit unlelled is 
necessary or not. I T  si~ch a contlition were insertetl, the granter? 
hissatlar's po~'ver over the land ~.oulcl  be limited in a manner 
cvhich would never apl~ly in a case of ord ~neasured land. Since, 
l~owcver, it is probable that grants oE land for nayallad will very 
s c l d o ~ ~ i  be ~ecommended in cases where there are trees which 
should not lle cut, standing on the land, this condition is not 
'likely to be often enforced. 

A l~issadar can sell his nayahad grant as 11-eely as he can sell his 
old measured land, unless there is a special condition precluding 
sale attached to the grant. This  uTas forinerly tlot~l~ted, 11u t was 
,finally laid do1v11 1)y Mr. H a ~ l ~ b I i ~ l ,  Cominissioner (letter No. 
2 1 3 1 11 \'-,4-.38 of 1900) , on :t I-elerence fro111 Almora. 

I n  olie case in .i?rlmora, the record of which has remained 
uncliscot ered in the recent search, it appeared that certain 
nleasurecl land, which had been lying waste and had become 
overgrowu wit11 forest, had by inistake been included in a 
nayabitcl gl-;iilt inade in Favour of certain hissadars other than 
the recortled olvners of the land and the grantees supposing 
the lanrl to 1,c l ~c r~ lnp  had broken i t  1111 and cultivated it. O n  
a suit 1 1 ~ 1  the original o~rners  it ~vas 1-uled by Nr .  Hamblin, 
Coinmiss~ionei-, tll;~ t i f  the grantees could not sho~v sufficient 
length ol' atl\.el-se 1)ossession to give then1 a good title, i t  was 
open m the recorded o\r.ners to esta1)lish their title and recover 
possession in the old 1ne;tsured pol.tion of the grant notwith- 
standing the duplicate settleiilent in fa\.our of the grantees 
(which  as of course invalid in the case of land already the 
l~roperty oE others). T h e  question of the sale of unlneasured 
extensions r ~ t '  old cultivation has been referred to in dealing 
\\*it11 the selling \rnll~e of Iiassadari property. 

This  quearion ; ~ n d  the rrhole jubject of disputes about un- 
Relation betmeen vi ;- ille;tsu~.ecl cultiv:ltion ])resent little diffi- 

dngers regarcling unmea- c u l t ~  i l  only Ire keep in mind the clear 
sured land. tlistinctioll ~ t ~ h i c h  is often overlooked or 
confused, between (I) the relations of the villages inter se; and 
(" the re1;itions bet~veen the villagers and the State in respect 



ol sircli Iilnd. Bet\\-cen C;o\,ernluent ;iiicl the \.illage~.s tlie rela- 
tion is that bet~t-eel1 a suprenle proprieto~ a n d  his dependents. 
The  question is orie ol' esec~~t ive  action or ol' procedure under 
the Forest .-I< t ant1 Governli~e~i t can l~rohibi t nnv extension of 
cult i\- tion on or other i1c.t 01: tlie \.illitgers. \\.lien si~cli c-ultivntion 
01. act seems i n j i ~ r i r ~ ~ ~ s  to tlie I interest or otllel.\\.ise 
inncl~nissible : b11t i f  tlie c11lti\-;itiou 01. ; tc.tio~~ is u11011jection;ible 
l'l-oirr tlie p o i ~ ~ t  i '  I -  I l ) i ~ l > l i (  illte~.ests. ~ o v e i - ~ l ~ n e ~ l t  silnc- 
tions it or acqiliesces in it ;Inel take3 Ilo ;tction. ;tntl i t  t!le~l be- 
colnes a sinlple questio~l ot' c i~ . i l  ;~nrl c.uslolilarv rights between 
the 1-illagers. li' -4 iilakes ;LII. estensio~i o f  culti\.ation :~tljoining 
his old 1:1nd :111d Gover~i~ile~lt  does not ol)ject 011 public g1-ounds, 
then ,.\ h;ls a good title 10 thnt 1:1ncl :IS ;lg:~'inst H,  (: ;inel D. unless 
1). C or ll can pro\.e .I p1.e-existing ci\,il right of user or custom 
o\.el- the land, such ;IS ;I i-i$it o l  W;I\  or : I I ~  :)Id threshillg floor, 
which right has been iiij~~rlously affected bv A\'s action. Then 
it 1,ecoilies n silnple cluestion of prior right i i ~ t r r  sc subject to the 
.tccluiescel~ce oI the o\.ei.loi.cl, Goverlilnent, ill  the 1;11id being 
utili/eci 01- occupiecl 1))- one  01. ot.ller ol' the parties. 11 this view 
of tlie situatio~i is kept in ini~icl, i t  rvill be found n conlp;lratively 
siiliplc matter to settle cluestions bet~r-een 1iissada1.s ant1 others 
regnrcling ~ossessio~i :11lel right in unnieasi~l-ed land. 

Tlle \rhole questio~l \rill be dealt rritl~ in :I 11101-e general 
cliscus~ion on the subject of nayahad and .r\.;{ste Innds in n subse- 
q11e11 t chapter. 



CHAPTER TTI 

j!) C;c~rc . j . c r l  r o ~ r a r k s .  . . . Aqrtharities followed 
T h e  original and nature of the khaikari tenure have Imn 

mdicated in the lengthy quotation made in the introductoq 
chapter from Mr. Pauw's report. 

From the earliest days of British administration *e position 
and rights of the khaikars and the question of succession to 
khaikari holdings have been the subject oE incessant warfare, in 
which the unfortunate khaikars, numerically the weaker side and 
socially and officially of little weight and influence through 
their poverty and ignorance, have steadily been getting the worst 
of the struggle and are still only too often unfairly deprived of 
their rights. 

As RIr. P3uw remarks (page 46) : "The lact is that nine out 
of every ten hillmen are hissadars, and every curtailment of the 
right of succession to the khaikars is to their advantage". 

I; is not too much to say that the khaik~ri  tenure forms the 
central crux of the Kulnaun system of land tenures. It is, there- 
iore, essential to begin with a clear underst:?nding of the origin5 
of the various groups of tenures now classed together as khaikari. 

T h e  origin and status of khaikari tenure and the khaikar ten- 
ant will be found reEerred to and discussed in the follo~cing 
Fapers and reports, on which I base my account :-- 

Mr. Batten's collection of official report o! the province 
of Eiunlaun (1851 and 1878) pages 105 to 107 and 11 1 
(quoting Eroln Xlr. Traill's report of 1829) , 263-290. 

RIr. Becke tt's Galhwol Settlement Report (1 866) , pages 
9. 10, 50 and 51. 

Sir Hen1.v Ran1sa)'s Report on RIr. Beckett's Kumaun 
Settlement ( 1 )  . pages 15-1 7 .  and page 7 of the Board's 
forwarding letter. 

Rir. Paurv's Garh~cal Settlement Report (18961, Chapter 
? I .  

Air. Gondge's Almora and Naini Tal  Settlement Report 
(1 903) pages 10- 12. 

i s  an example of the one-sidefl reprc,ent.ltion ct the origin of 
the khaikari tenure ~jhich has oEten ]nibled officers ill infornled 
lc:;arding the local tenures, reference mav be 1n;lde to page iiv 
ot Pandit C.al1gn Dat's pamphlet on landlords and cultivators 
r I rhe Kumaun Di~ision, where a11 nccoullt is given which en4 
il rly ignores the most important class of es-ilrolll ietnr) khaikarq- 



An inadequate. tl~ough less one-sided: view o! tkle tenure is 
tu be found in a long note on the subjec: submitted by hlr. 
Giles, as Senior Assistant Colriinissioner of lilllrlaun, to the 
(:ommissioner, in !lis letter No. 12i'i/II--3, dated ~ ! I P  22nd April, 
!S90 (in his paragraph 7 particularly). 

(2) The n~crin clnsses of ! . l d f i l l ; ~ ~ i ~ ~  

Two inel,leiuo clnsles T h e  existing khaikari tenures may a11 
of khaikars. be classed in two great divisions :- 

(a) Firstly, we have those khaikars who present the origin;ii 
(a) The under-pro~rie- cultivating proprietors of the land, and who 

tary khaiknr in villages 
held entirely by khai- were deprived of their independent right 
kars. by grants or assignments lof the proprietary 

right under n;ltive rule, or were by Erat~cl or force reduced 
to the status of khaikars by usurping thokdars, lnuafidars or 
paclhans in the early days ol' British rule (cf) . Pauw, page 
33, and Henry Ramsay, page 15). 

These ex-proprietor are the pukka khaikars and their 
right is really an under-proprietary one (cf. Messrs. Pauw 
and Goudge) . But lo1 this class of khaikars the only ones 
that have succeeded ill preserving a distinct existence with 
recognized status and rights superior to those of the inierioi- 
classes of khairkars are those whose villages remained in the 
cultivating possession of the khaikars alone, the hissadars 
not havins sl~cceetled in obtaining khudkasht cult:vating 
possession in them. 

In  many cases, however, the grantee or usurping hissatlar 
obtained khutlkasht possession in the village, and in all such. 
cases the original occupant khaikars lost tl~eil- distinctive 
status as pal:h(/ ex-proprietary khaikars and have sunk 
inextricably into the genei-,a1 interior class of occupancy 
tenant khaikars. See, however, paragraph 14 below ona 
recent invasions of khaikari villages. 

Our first class 01 khaikars, therefore, consists of the old 
occupant cultivatlo~s in villages where the hi~sa~clars hold 110 

khuclkasht land ; all villages held entirely by khaikars be- 
long to this class since no instance is on record of an entire 
;-i1l;lge oC kh:~ikars having any other origin. 

(b) The  second class of khaikars is that of the inferior,. 
( 6 )  Other Bhaikars. 

kachcha or occupancy-tenant khaikars ; i t  
comprises all khaik<ars othel-. than those of 

the wholly khaikari villages described above. All these 
remaining khaikars, whatever the origin of their tenures 
may have been, are now on a precisely equal footing as 
regards their status ant1 rights. 

?'hi\ second n ~ ~ a i n  class o i  kliaikars may l ~ e  sub-divided 
as iollo~rs according to the origin of their khaikari rights. 



T h e  sub-tlivisions given include all the possible ways in which 
the khaikari right has originated in the past or can now be 
acquirecl or created : 

(i) T h e  old occupant ex-proprietor in villages where 
Ex-pro,,r,ctary khtli-  the grantee or usurper ob~aincd or 

kars in khudknsht vil- possessed khuclkasht possession in 
lages. the village. The  grantee was "by the 

custom of the country entitled to take one-third of the 
estate into his iiilnlediate possession or sir" (Mr. 'Traill, 
paragraph 14, quotecl on  1)age 1 1  1 01 the Collec.~ion of 
R-epurts) . If' 11c- I'ailecl to tlo so, the old -occupants 
continuetl to hold the higher ~nder~proprietary status 
to class (a),  though it seems illogical that the fact of 
the grantee taking khudkasht 1-,ossession of part of the 
village should affect the status of the old occupants so 
as to leave them worse off than similar cultivators in. 
villages where the grantee did not get possession. In 
both cases the khaikars were really pokka ex-proprie- 
tary khaikars. In practice, however, the old occu- 
pants in the khudkasht vil1;iges sank to the status of 
the ordinary kaclzclza occupailcy khaikar. 

(ii) T h e  Khurnis o r  Kainis-both terms are now 
le te-old permanent tenants settled 

Khmnis : original 
occupann?' tenants. on h e  estate by the proprietor and 

allowed a hereditary right after long 
occupancy. They have now become merged in the 
class of kackclza khaikars which is a ri.se of status for 
them, as they used to pay higher rents and were more 
dependent on the proprietor [cf. hIr. Batten's Glossary 
to the Collection of Reports : "a l~assal tenant per- 
manen tl~r attached to the soil " . . . . " originally 
settled ;is n b s r ~ i p i u s  (sic.) gleboe"]. 

These t~vo  classes (i) ancl (ii) represent the old 
ancestral khaikars of the period belore the framing of 
records, and the body of khaikar tenants can no longer 
be recruited in either of these ways. 

(iii) Of the illore recent inodes of acquisition and 
Khnikats by of creation of khaikari right the most 

registered leases. common is that of a 1-egistered agree- 
ment given by the hissadar on payment of ;I premium. 
Such instru~uents iilust be registered since thev are in 
effect .q,erunanent leases and many tenants and others 
suffer TI-om inability to enforce their rights under these 
deeds thi~ough lack of the necessiiry precaution of 
having theG registered. 

(ir) At settlement a tenant-at-117ill 01- other person 
~ h ~ i k ~ ~ ~  by of nlay be recorded as n khaikar at the 

agreeinent i t settle- request of the hissadar, usually nnder 
ment. some previo~~s agreement between the 

parties. I t  is common, in fact, for instruments purport- 



i n g  10 c,onl'el. kllaikitri 1,iglits to rlcler the entry of such 
rightstill the date oC the nest settlement. 

(v) OC more r e r e n ~  rlate is the custolli of Government 
exercising the power of conEerring- 

I ~ l l ~ i ~ ~ r s  in n tx~yebnd  kll;lih;ll.i l-igllt 011 tenilnts ,vllo ll;lvc 
I t l l l d ~ .  broken and iulproved unineasuretl 

C;o\~ei~nnlent land on be11;lll of soille proprietor thougll 
the origin;tl btatus ol' such  ena ants was onlv that of 
sirtans of tenants-at-will. 

rl'lle bovereig n i.i$ll t of Go\~ernrnen t over ;I 11 unineas~~recl e ncl 
unassesscd land (wlllcll is no~t-  technically district protected florest) 
ha5 ;111vays been indisputable in Kumaun, and this power is 
 no^^ exercised to conler the stiltus of ;I khaikar on :I teniint u ~ h o  
has at his own expense ; ~ n d  b ~ ,  his o ~ \ ~ l l  1;tbour 1-ec1;tilned Go\.- 
erninent waste land in ;I separitte chak 01. thok apart from old 
measured lan,d. This  ;tl~pears to have been first done during 
the last Garh~tral settlement follo~t-ing n 1-uling of 1891. 

By way of explanation it should be prclnised here th;tt i l l  the 
hills no length oE occupnncy in old ~ ~ ~ e a s u r e d  and assessed land 
gives a sirtnn any title to occllpancy or khaiknri rights (see the 
following chapter on sirtans). 

~t may further be noted that a tenant, \u%o is already a khaikar, 
is entitled to khaikari right in the exten- 

of sions of cultivation made by him in un-  
t ion  by khaiknrs. measui.cd land ; this, however, is an exten- 
sion of a n  existing khaikari right and niust be distinguisIle<-l 
from the creation of an  entirely nerv khaikari tenancy in lavoul. 
oE ;I sirtan, with which we are now (lealing. 

These khaikari tenures niay be created either by the Commis- 
sioner's order at the time of making a summary naynbad settle- 
ment or $rant of a block of unmeasured land, or by the Settle- 
ment  OfI~cer in dealing with extensions of cultiv;~tilon in the 
ordinary course oE settlement. 

h[r. Goudge's report (page 12) may be quoted as (putting the 
a l ~ o v e  facts more concisel\r. H e  sn).s : "No length of occupatiloil 
in land already measured nlld ;tssessed can change n tenant-at-1\41 
into ri khaikar ; but inasmuch ;IS ll~olding may he  increased in thc 
hills by reclanlation 01 the adjoining ~vaste, culti\~ators 
i~ccluire kl~aikari rights througll aonside~.;~tion of the Inl>oul. 
and  expense incurred in reclalnation ~ \~ i t l ion t  the hissadar's assist- 
ance i n d  of length of occupation. T h e  Co~nmissioncr of 
Kulnaun has t'hus created khaikars in nayallad grants, nn,d S 
ll;ir,e throughout esercised a full discretion in determining thc 



status of cultivators of beiiap or land reclai~ned from Govern- 
m e n t  waste". 

'1'0 sum up  briefly the above account, 
'y Of khaiknri we have two main classes of khaikarr of origins. 

dilfering status :- 

( I )  Tlie old ex-proprietary and the under-propl-ieta1.y 
cultivators in villages where the hissadars have tiever 
obtained khudkash t cul ti\*ating possession ; and 

(2) all khaikars of ~vllatever origi~i, holding in \.illages 
where the I~issad:r~.s have khudkasht land.+ 

l'llis latter class compl-ises as sub-classes arranged ac- 
cording to their origins : 

(i) the ex,p~.oprietary cultivators in villages wnem 
the hissadars have khudkasht ; 

(ii) the old khurni o~cupai ic)~  tenants ; 
(iii) k11;iikal-s ~ v h o  11;1\.e ;required their status b) 

i.cgiste~.ed leir ses ; 
(iv) khaikars proinoted froin. sirtans or otherwise 

~1.i~t.11 H1aka1.i ~.igllt,s by the llissadar's consent a t  eettle- ,- 

nient ; and 
(1,) kh:iik;ri.s cl-ea ted by order 01 the Commissioner 

or Settlement Officer in ne~oly measured and :~ssessed 
1;mds. 

T o  this account it inay be added on the negative 
side that- 

(1) a sirtain or tenant-at-~vill can never acquire 
~ o s o q u r i t o n o f k h s i -  %hnih:wi riglit by le11gtll of 

B a i  by sirtans in men,- possessioi~ s s  n tenant in old 
sun d land. i ~ ~ e a s u r ~ l  and assessed lalid : and 

(2) that there is nothing in Kuinaun correspondiug 
No o x - p r o p ~ e t a r g  to the ex-111-oprietary sir tenancy of 

rights. e ]'laills i l l  the c-n\e o f  n Iiis9;idar 
whose propi-ietal-y right is sold up. l ' lie I~issadar in 
snch cases has no clairn to c o n t i n ~ ~ e  to hold ; ~ n y  por- 
tion of his land as a tenant under the purcliasei-. 

I11 older to beep cle;~r the ~tvide diff erelice l)etn,een the superior 
kh :~ ik ;~~-s  o l  vill:~ges lleld 1rl1oll\. bv tl1aik;il.s :tnd the inlerior 
khaikars of ordinary mixed villaies 'it seems best to tteat the tlro 
classes separately and independently in all questio~is relating to 
the tenures. 
-- - 

*Hilt, sor ~ l s o  p8r~gral)h 1 4  1)?10w. 



In  the tollowing paragritphs (3) to (8) accordingly will b e  
Cuatcma found a C ~ ~ S C L I S S ~ O I ~  of the customs relating 

bnc1~cha lrhaikara in to acquisition of rights, succession, rent, 
mixed villages. alienation, etc., so far as the occupancy 
khaikar of the mixed village, in urhich the hissadar holds khud- 
kasht land, is concerned. Some of these customs also apply in 
purely khaikari villages, but these will be indicated in dealing 
with such villages later on. 

T o  define the khaikar briefly it may be said that he is a 
permanent tenant with a heritable but 

The lrhaiker non-transferable rightX in his holding, and defined. 
paying a r'ent fixed at settlemen,t, which 

cannot be altered during the curren,cy of a settlement. 
T h e  rent ol a khaikar bears no relation to the rents of other 

His rent,. 
tenants, who in the hills are too few to 
afford any standard for rent rates or 

revenue assessnlents. Revenue assessments in the hills are based 
on a rough classification and valuation of the cultivated area of 
a village and an estimate of its general prosperity, and have 
nothing to do with rents received by the proprietors. 

'The rents of the khaikkrs are fixed by simply taking the pro- 
portionate amount of irevenue assessed on 

H e  pays the land re- 
venue plus malikana. their holdings and adding a fixed percent- 

age as malikana. 
Thus, except in some abnormal cases, a khaikar pays the 

revenue demand on his land plus ;i n~nlikanrr of 20 per cent. in 
Garhrval and 25 per cent. in the rest oE Kumaun. In a few 
special cases a higher or lower percentage was allowed by Mr.. 
Heckett, who first coinrn~l t.ecl the \varying and uncertain dues 
previously paid into a fixed cash percentage. Subsequer~t settie- 
ment otficers have followed 111s settlement oE this question ~\rithout 
any deviation. 

T h e  1.arious modes in ~\rhich a khni- 
Acqu'gition of lrheikari 

right.. kari tenure ma): originate have already 
been clescribed briefly. 

No new rights, as has been remarked above, can norv originate 
old occuppnt on the basis of the ex-proprietary tenancy 

tors and occupancyteo- of the old cultivator of the occupancy 
nts. tenure of the former khurnis or kainis. 

Practically all such cases have been settled and recorded l ~ n g  ago, 
ancl though sirtans have occasionally been known to claim, khai- 
kari 1-ight on the grou~~cl  that they are really descended froill old 
proprietors, or that they have for generations been ackno~\r- 
ledged as having a kind ol permanent right of occupancy yet 
there seems to be iio case on record in ~ \ . h i c l~  any stlch c1ail-n 113s 
k e n  successful 1,vlien contested by the hissadar. They should 
- - -  

*Tlli- w,.a  firs r ema~l ie  I 1,y Rlr. I ' r n i l l  ::s !ong npo as  18.2:). 



have raised their claim 40 or 50 years ago at the latest, when 
all khaikari holdings were recorded and their rents fixed, and of 
late ):ears ~ 1 1 ~ 1 1  i s  have l~erol l~e  increasingly iir~riistait~al~le 
since the recent settlenlents. 

There is one case on record, however, where such a khaikari 
Unrecorded ancePtral right bras es tablishetl 11 nclel. the fol lon~ir i~ 

khaikilri establi: hed. circumstances : . 
Kalia, 1\711o claimed to be an old unrecorded khaikar, was 

tenitnt oE certain land wllich was sold in 1886 by the hissadar 
to Kute Sing11 ai~~cl othcrs. Tl'lle sale cleed cleai-lv mentioned the 
tact that Kalia had khaik;l~i right. ~ u l ~ s e ~ u ~ n t l y  one ol the 
pul-c11asel.s denied thig right, though two of them atl~iiittetl it. 
I t  was held 1>\1 the Co~nmissioner, Colonel Erskine, that Kalia L\ as 
actually n khaikar, thougll not recorded and the non-entry 01 his 
tenure in the settlenlent papers tlid not vitiate his claim' (Kalia 
ve9.szis Kute Singh and others, of mauza Barkinda, Palla Naya : 
order of 13th December, 1893). Now-a-days, however, as sirtans 
do not acquire khaikari rights by length of possession, the 
absence of any entry in the settlement papers is generally con- 
clusi1.e of the tenant's status being only that o l  an old sirtan. 

I t  is of course, less difficult for a recorded khaikar to show 
that certain lands, whicll he has always 

Port on of old khaikeri held on the same terms as his recorded 
holdlngomitted by m s  khaikari, but which have not been en- 
- ake in the records. 

tered in his holding in the records, are 
really khaikari land and have been omitted by mistake (cf. 
Gujrani i je j -st is Rtadho Singh and Kundan Singh of mau7a 
13ailholi Naundarsyun, decided by Colonel Erskine, Comnlis- 
sioner, on 14th h4arch, 1894) . 

T h e  creation of khaikari right 11). means of a registered lease 
is 1lo14. the usual means whereby the 

Acquifjition of khaikari tellul-e originates. hlan,y a misguided 
by registwed deed. tensnt is defrauded into pa);i~!g a pre- 
mium for an  unregistered deed, and suits for the recovery of the 
consideratioil paid, when the plaintiff has vainly tried to get his 
tenure recorded, are not at all uncommon. 

I n  such cases, \vhen the tenant has been put in pos'ession of 
the land, but cannot get his. khaikari right, he remains a sirtan 
in the land until duly rejected. 

Such ~1111-egistered deeds often provide that the record of 
?thaikari right shall be dei'erred till the nest revision of settle- 
nlent. I n  the meantime they can confer no rights and at 
settlement the fulfilment o l  the conditions depends on the assent 
oi  the hissadar, and not on the ineffective lease. 

So~?ietinles an aoreement to execute a registered deed after a 
a. 

certain period is given instead of an unregistered lease. This 
is  a different matter and failure to carry out the agreement 



would involve a question of specific relief under Act I of 1877. 
Money compensation alone could presumably be given. 

A source of difficulty with regard to these registered leases is 
often found in cases where one or more owners of unpartitioned 
land purport to create khaikari right in their share of the land. 
This they cannot do, unless their share is admittedly held in the 
shape oi  specific separate land anld the other co-sharers agree to 
the transaction. This is not infrequently the case ; it is found 
in  partitions that one or more of the parties have admittedly 
given khaikari rights in part of the common land and are, by 
agreement, allotted such portions of the land in lieu of part of 
their share of khudkasht. But if the other joirit his~adars object 
5uch giving of khaikari rights is ul t ra  ;,irez. 

In Durga and others, appellants-defendants nersus Jai Singh 
and Lachhman Singh, plaintiff-,-res~onclents ;,I :nsuza Pokha- 
~isain,  Sabli, decided by RIr. D. T. Roberts, (3oinrniscic,ner, on 
2211d August, 1892, one Jit Singh, had made Jai Singh khaikar 
of his khudkasht and also of his share in the gaon sanjait land. 
Jai Singh sued the hissadars for partition 2nd poswssion of this 
],ortion oC the sclnjnit land. I t  was held that khaikari right is 
only established when possession is given by the hissadar who 
creates the right ; no hissadar can create khaikari right in com- 
mon land because the right must be in a definite area and not in 
an unseparated share of wasteland. Partition, moreover, can 
only be demanded by co-sharer and not by tenants in common 
land. 

The  creation of new khaikari tenuves in  old ~ ~ c s s u r e d  land 
Khaikari by hissadars a t  settlement is ~eferred to by 

creat,ed by hissadars st Mr. Pauw (page .5O) 3 s  follows :- 
sott.lement. 

"At the time of settlement,, howeve.., oct up:inry tenilres are 
created by the hissadar and sirtan agreeing that the latter shall 
I)e recordecl as a khaikar in the new papers. From a decision of 
Sir Henry Rainsay (Sarbal Singh ve t rus  Ratanu and another, 
Hitoli Aswalsyun, 1866) it would appex  that tl- e hissadar is not 
subsequently entitled to rescind the bargain then made. 

This is a simple matter depending on an agreement admitted 
f:cfore and given effect to by a settlement couit. .Is i~lentioned 
above, in such cases the parties have often executed writlcn agree- 
ments years before settlement containing the condition that effect 
shall he given to them at the time of settlement. But such prece- 
d e n t  agl-eenlents, i f  not duly I-egisterecl, could not he legallv en- 
forced at settlement, any more than such unregistered leases can 
be recognized at other times : the carrying out of the agreement 
tlel~encls on the assent of the hissadar in the settlement court. 
(Once hissadar has agreed to the entry at settlement, he must 
s l~ idc  Ily his word, as in the case quoted by Mr. Pauw.) 



I have referred in  the chapter on hissadrs tn the v ~ l u e  of the 

Cost of acquiring khai- hassadari right in land held hv ~ha ikars  
kari right by deed endall(l "150 incidcntallv to the premia 
value of the khaikari (bhent) paid b) new khaikars For their 
right. leases and For ac(~:i is i t i~~i  o khsikari right. 
Mr. Pauw on page 50 of his report this premium at  about 
half the selling value of the l a ~ d  (n i  khudkasht) . T h e  price 
should be going up, as tenants get more ~ len t i fu l  and land more 
valuable. Sub-division oI hissadari holdings, as the populatiori 
increascs, leaves less sulierliuous land :o be given to khaikars. 
O n  examining some lecent I-egixered 2 tlalkari lease; a t  Pauri, 
however, the following ~mesult was ol~tained : 

In  25 leases an area of 1,222 nalis (i:l our 60 atrcs\ was leased 
and the total premia paid amounted to Rs. 2,014 or rather under 
Re. 1-12-0 a nali ; varving between cxrrcmc5 of Xs.8-8 0 a nali 
and Re. 0-4-0 a nali. Excluding one very large area the average 
r,I the remaining 24 leases comes to ~ierirlv Rs.2 a nali. I f  the 
lands leased were of akrerage quality these figure, would indicate 
a rate decidedly under half the sellins n l u e  as khi~dk:~cht. As 
a rule, however, a hissadar gives rather inferior land to a kllaikar 
and keeps the best part of his estate for himself. Piohably, 
tllen, these figure indicate rate of abcut h d l  tlls sel1ir:g value 
of the land or rather less the leases did not ir ;tnv case (late the 
relrenue of the land transferred. The  figures ior the premia 
,nay not have been correctly shown ill the deeds i l l  all caqes. 

Another test in an indirect way is the proportion of com- 
pensation paid to the hissadars and to the khaikars, respec- 
tively by agreement of the parties, when land has been acquired 
for public purposes. In  one or two recent cases of this kind 
iv G ; ~ ~ - h ~ c a l  the hissadars and khaikars halve voluntarily agreed 
that three-lourthc ot the compensation paid should go to the 
khaikar and onlv one-fourth to the hissadar. This  seems to 
halve been 1-emarkably liberal conduct on the part of the his- 
sadars. Combining the above results with the experience of 
some cases in Almol-;i it may be said that the per~nium paid 
for khaikari right and the value of the right may be taken on 
the ;ri.erage to be about half the value of khudkasht land, or 
Rs.50 per rupee of revenue : but the data are somewhat dis- 
crepant. The  question is, however, one which is very seldom 
ii i  d i k p ~ ~ t e  before the courts. 

On the sul~ject of the creation of new khaikari tenures in 
nerr cultivation bv the Settlement Officer 

*%c~~uisition of khai- in making out his new records or by the 
kari land. in ucmeesured Commissioner in sanctioning nayabad 

grants I have already quoted Mr. 
Goudge's remarks. I cannot do better than give in full Mr. 
D. T. Roberts, Co~nmissioner's instructions of the 24th 
Fe111-uary. 1893, to the Settlement Officer of Garhwal on this 



411bject. They put the position with great clearness and pre 
equally applicab!e to nayabad grants, when the circumstances 
3re similar. 

hlr .  Roberts laid clo~vn the Iprinciples to be observed as 
follo14-s : 

" (13  In view oS tlie l3oai.cl's I uling in the case of Rlurti 
-ije~.szls Uttani Nath, clecitled on 21st January, 1891, the 
imtructions given for the preparation of the record-of-rights 
in land unmeasured a t  last settlement and now under culti- 
vation require amendment at ope point. 

(3) T h e  l'resent instruction is that in case of land un- 
il~easured a t  last settlement which since then a sirtan 

has broken u p  and now cultivates, the cultivator shnll be 
recorded as a sirtan and the hissadar froin ~vhom lie holds 

' a proprietor. 
(31 A sirtan has I I O  occupaiicy rights in land measured 

a t  last settleirlent ah belonging to hissadars or khaikars. 
T h e  w'ajib-ul-arz of last settlement records the right of 
hissadars to take back fro111 sirtans the land given out to 
thein and the effect af an entry under the present instruc- 
tion is to record that the cul~ivator has no right of oc- 
cupan,cy and holds his land subject to such rent or service 
as the hissadar may agree to. 

(4,) .But the Roald's ruling above referred to lays down 
that In the case of unmeasured land ~\.llich a tenant has 
broke11 u p  ailti brought under cultivation since last settle- 
ment, and 01 which he has continued in uninteirupted 
possession through a long series of years, the zamindar has 
no right #of ejectrrlent. T h e  long series of years is not 
specially determined and the period in the case in which 
the ruling was given was found to be over 20 years. 

(?I One of the 11rincip:tl grounds of this decision is that 
in unmeasuretl land the State is proprietor and it follows 
from the positi,on that the State has tolerably free hand 
in determining tlie colldition on which the cultivators of 
the unmeasured land shall continue to hold. 

And as there is 110 clear custom regulating the grant out  
oS unmeasured land b y  propric~ors and as the word sirtan 
ilnplying a casual tell;~nc-y froin year to year in measured 
land does not necessarily apply in any case to a tenant 
who has broken up  and cultivated wasteland with the 
consent of the proprietors, it by no means foll~ows that 
even if the tenant has not held through a long series of 
years the landlord is empo~verecl to eject him. 

(6) T h e  true position ~ ~ o u l d  seein to be this : ( i )  if the 
unmeasured land is not a mere extension on the boundary 
of the tenant's original holding but is new land, then if 
the tenant has had uninterrupted possession for a long 



series of years he has unquestionably acquired on occupancy 
right. I(v analogy with the rule in the plains, a period of 
12 yeal-s ;hould be rec:koned suHicient ; (ilj if the possession 
llas not Iwen l'or 12 years or nlore the cil-cuinstances of 
the case I-equire to Ije considei.ed. If the land has never 
bee11 cultivated ljy the Iai~dlord 'hinuelf i111d if the tenant 
has been put to labour and expense in clearing and culti- 
5-ating the land without any cxpress stipulation that the 
landlord could turn him out at will, the tenant should be 
I-ecognized as I~aving. ;i right oC occulmlicy ; (iii) i l '  the land 
is a mere extension to unmeasured land of the previous 
Ilolcling of a sirt;~n, die presunlption should be that he only 
l~olds as  a sirtan ~vliatei,er I)e the length of occupancy. 

(7;) Tenants recognized as having a right of occupancy 
8on the grounds ab,ove stated shoi~ld be recorded as khaikars 
and their rent like that of other khaikars should be fixed 
:it the Government revenue plus 20 per cent. in the absence 
;)E written agreeinen t to the contrary." 

l 'lle Hoard's ordel ol the 7th Sel~tenlbe~., 1003, in Nand Kishore, 
etc., 01 Gali, Rangor i )el .rrrs D h a i i ~ ~ a  and 01-hen,  reg,^^-ding the 
applica~ion 01 these rules to Alinora may 31.0 be referred to. 

-4 lurther question in this col~rlection is legal-ding the 
procedure for an ordinaly rent court, i f  a case of ejectment 
regarding such land came up  l ~ e f o ~ e  it, where no settlement 
o r  :iayabad order had ever been ,passed. Cases often occur 
when a hissadar during the currency of settlement has had 
nayabad cultivation made in a seuarate thok away from 
~neasured land without the iornlality of applying for a naya- 
had g ~ a n t .  Such cases are irregular, of course, ps genuine 
nawbad, the breaking up  of new land in a separate chak or 
thok as distinguished £10111 mere exten*ions in continuation 
ol old nleasured land, should only be nlade after applying for 
a nayabad grant at any rate ~vheii  the cultivation is Inore than 
an insignificant plot or is right in the forest. In the remoter 
parts,, ho~vever, inconsiderab1,e areas of s~tdh nayabad often 

pass unnoticed, lor lilany years and  are not interfered with 
,vlien found to be of old standing and not of an objectionable 
wture.* 111 the case of such land if the hissadar ejects or 
tries to eject his tenant the court should evidently follow the 
!ules quoted aboce and declare the tenant to be entitled to 
1 esist ejectillent i f  the circunistances appear such that he 
would be recorded as a khaikar at settlement or in nayabad 
proceedings. This is the l~rinciple laid down in the famous 
original decision of Uttanl Nath i l r ) s l ! s  RIurthi 011 ~vhich the 
settleinent instructions uwere based, tlhese instructions being 
an expansion in detail of that ruling (see the chapter on sirtans, 
paragraph 2). Compare Air. Harnblin, Comnissioner's order 
-- .---- - 

*See Chnpter VIII on nay.lbad. 



in .Alltar Sing11 and another ~ ~ e r s ~ r s  S;lrup Singh, special rent 
appeal No. 1 of 1899-1900. 

I t  is necessal-y to distinguish these cases, tvllere a sirtan or  
;other person cultivatillg ~lnyabad under 

Extension of cultivn- a hissadar is raised to the status of a khai- 
tion 'y recorded lihai- k;lr Iron1 the ordin:lry case of a khaihar kare. 

who estends his khaikari cultivation into 
unnleasured lancl or brei~ks u p  fresh lancl in the village. A 
k11aik;lr has just as inuch right to extend his cultivation into 
i~nniensuretl lancl as n hissadar has, even in, villages ~\lliere the 
hissadiirs hold khu,dkasht. 

This  was settled, as A1r. Paurv says, but  Sir Henry Ka~nsay 
in the case of Fate11 Sillgll ~ ' c ) . . s I / s  Hansa and others. T h e  judg- 
nlent is I\-orth quoting In iull : 

Appellrr~l t.s-Ha~lsa ;inti others (of Jleori Ku tora) . 
12c~spor1tf(~11 Is-Fatell Singh. 
Appeal a,gainst orc-lei. giving respondent a decree for 431 

nalis. 
dl>pelants are khaik;~rs and rebpondent a hissadar of the 

village Deori Ku tora. l 'hese villages are assessed ;it Rs.55. 
This  clainl for wasteland is nothing rnore or less than an 
at tempt to establish zanlindari right within the village 
bounclaries. T h e  khaikars of this village are old lnarusi 
asamis. \\'aste un~neasuretl 1;111ti ih the joint property of Cov- 
ernolent and villagers. I I  it were cleeliled advisible to e s ~ a b -  
lish a na).abad or to preser1.e a block of jullgle, G o ~ e r n m e n t  
has the right to d o  SO, t l lo~~gl l  sllch wasteland is left ua- 
interlered lvith, i f  it is not required by Co\~erilnlent. T h e  re- 
corded 11iss;icIar has no right to claiin hissdai.i during the cor- 
rency of the settlenlent in jungle land brought under culti- 
vation by the khaikars. He may cultivate new land if he 
likes ; but he cannot claim rent on land ~vhicll does not belong 
to llinl, 1101. call he assess kllaikars till proprietary right has 
beell sanctioned in it, as at present he has no such right. I 
cancel the order of the 1,olver Court and clistniss plaintiff's 
suit \\'it11 costs. Dated t'he 4th Feburarv, 1882. 

T h e  turo points are- 
( I , )  that Governnle~lt. ;tnd not the llissad:~rs, is the orviler 

ol' all unineas~lrecl lands: and 

(2) that the rights ;~llorvetl b y  Government are allov-ed 
to the " villagers " and not to the hissaclars alone in dorni- 
na ti011 o\.er the other villagers. 

T h e  right or kllnikars to khaikari right in the extellsions nlade 
b\ them has l ~ e e ~ l  followed ~ v i t h o ~ r t  dispute in the latest se! tle- 
i~ient i  of all three districts. 



Tlie  order oE tlie Board in Sheo Dat of Guil, patti Dhanpr 
i !e) .slts Kal;lmu a ~ i d  others, dated tlie 15th August, 1893, may 
be ~ne~ i t ioned  in this con~iection ; i t  only related however, to 
a c;lst: i l l  I\-liich tlie khaikar broke u p  li11id by agreement wi th  
the Iiissad;trs. 

Having considered rlie various origins of khaikari tenures 
i t  1 1 i ~ v  be as \\.ell to consider liext h o ~ v  such tenures are ter- 
1nin;lted. 7'11et-e are 1ou1. ways ill whicli k1iaik:lri land may 
laphe to die ~ > r o p ~  ietol i l l  kllrrtlk;~sht \~illi~ges. 

Tlicse \\.;I\ s are- 
(i) 1)y ejectnie~lt for non-payment of rent or for otlier 

calise ; 

(ii) b) \~oluni;t~.c' relinquishnlent on tlie part of tlie kliai- 
kar (ladawa) ; 

(iii,) by dis~msbessio~i for a period of upwards of six 
lllolitlls : 

(il') by Cailure of the line of successio~l on the death of 
:t khaikir.  

' J 3 i . r  Court11 \vay is the centr;~l question of succession to khni-  
kii1.i l loldi~igs~ ;lllcl is the 111051 i i i o t t  point 01 customs 
rclnting to t h ~ s  tenure. 

Ejectmmt for non- 0 1  the ejeclment o l  kliaitars Mr. 
pay merit of rent. Pall\\. sllys (p;lce 48) : 

" Tlie  ejectlnent of khaikars c;ln only take place 0 1 1  a 
clc.c.1 ec ol' ' ~ou1 . t  ~vhicll is usually o n l \  made in case of 
1 t o  I tlie ilssesslnent. f o ~  illstallre, noti-satis 
c:f a elec1.ec lor rent. I t  thus Il;ll.)l>ens t l i i ~ t  tlie ejection of 
k11ik;ll.s is ;111)lost u ~ i k n o ~ v ~ l .  rl-llc Ilissacl;~~. is 3150 \.el.\. cautious 
; I I  i ~~ te r l ' e r i~ lg  \\-itIi ;I kl~tlikari l lolcli~~g r~illess :t~.iiiecl ~ t . i t I i  1;1d;11va 
;IS it geilerall\r ends in his being ~nulcted in costs." 

'-1s tlie relit ol' il k l l a i k : ~ ~  is itl\va).s estl-enielv light and a 
fe\v rupees is e;lsily i.:~ised i l l  the liills. i t  is \-el-\. rlrely that a 
k1i;liknr-really cannot pa\  liis rent, ;11lc1 i f  he  is n thrift les 
never-do-\yell or \cants to tlirow up liis tenure for any reason, 
 he hissadi~l is nearly alw;lys ready to pay him a rountl sum 
to 1.elinquisIi his liolding since the value ol the kh;iilal-i right. 
as 119c. haye seen abo\.e, is Yerv co~isiclerable and  ;~l\\-n\rs Car 
a b o ~ ~ e  I three I S  relit tilat the llis$nd:lr could ;him. 
Accoi-dillgl, I h;l\e not i'onnd ;I single record of a case in 
:t.hicll ;I khaik:lr IY;IS ejected lor non-payment of rent. It  
I e l  i l l  1 1  t i  one ?)I. t~ t -o  r:ises l1:1d ore-urred in 
tlie p:~st t one suit of the kind was once filed in my court : 
I.)u t on the clcIe~ltl:~n t s  being soln~lloned lie promptly p i d  i l l  to 
the court the arrears of rent and costs and the suit Ivas dis- 
missed. T1v1.e ;11.c thus no  c l e a ~  ri~lings on the subject and 



tile l~rocedure that should be follol\.ed is ]lot at all clear. AIr. 
Pnu~\l, it will be seen, puts it 1.aquelv. IVhether a hiss:,dar 
,hould first get a decree for al-real.'s of '~.eiit  ;rnd on failing to 
set satisfaction should sue oi. apply for ejectment on the hnsis 
of 11;s decree, or u.hethei. he shou1:l sue direct for ejectine~it on 
the gcoui~~d of noll-piiynient of 1-ent, or should sue ill  the :ilter- 
iiali\,e for arrears ol rent, or in delault for ejectn~ent, is no\\-here 
laid d o ~ v i ~ .  'r11e1-e is no pro\,isiol~ in the ILurnau~l rules for eject- 
Iilent by al~pli(;ition or notice, and i t  ~\-ould  appear that the his- 
sadnr sllo~llcl either sue directly for ejectment on the ground of 
lion-13aynient ot rent and get a decree if the defendant fails to 
pay tlie anlouilt due into court, or else that llle hissadar should 
first get a decree i'oi arrears of rent and then file a fui.ther suit for 
cjectivent i l  the decree cannot be satisfied by nttachnlent of the 
other property of the khaikar. I11 !he solitiiry case referred to 
above the 11issad;tr adopted tlie former direct course. but the 
latter double procedure appears to bc that contenlp1;rtetl in Air. 
P;lux\-'$ note. 

I t  \vould seen1 also that non-payment of ho~ve\~er small a suln 
~vould entail eject~lleilt froin the e11t.ii.e holding. I t  rvould be 
111oi.c cc1uit;lble pel.haps iE the c o u r ~  had rlle power to deternline 
the area !of the portion of the holding, ejectille~lt i'ronl ~ \ -h ich  
~vould Cairly I-epresent the amou~l t  of rent due. 

'The only other case in  rvhich it has ever been held t!lat a 
Eje~tmentbg hisssderlli~~"d"r c;111 cl:rim to eject a khaihar 

objecting to tr~nsfer by~vould :iplIeiir lo be in the eyent of the 
khniknr. ];I tter's at teillpting to mortgage or other- 
wise trr~nsl'ei. his I~olding. This is not so much tlie electllleilt of 
the t h ; ~ i t a r  :I\ the ~ .e~umpt ion  by hiss;~d;lr of 1it11d ~ v h i c l ~  has 
passed oul ot  khaikal.'~ haiids. Elyen this par\-el-. l lo~~evel- ,  is of 
,loubtful extent. 

JIr. Pau~v's renlal-ks oil the subject are as follo~vs (page 47) : 
" I t  is ;I very general practice Cor kllaikars to give cu l t i~~a t ing  

possession in soi~lc ol' their land as security for the p ;~yine .~t  of 
a loan, th.;~t is to s;tv. by deed or verbally they nlortgage their 
holdings. I11 tlle cnie o l  llllan Sing11 -iIerst,s Alakhandr~ O [  Kot, 
Si tonsyun, the del'entlan~, a khnikar, siinilnrly mortgaged land 
to \various people, and tlle pliiilltifl' !lissad;lr sued to recover tlie 
1 T h e  co111.t oi' first iils~ailce (Colonel Garsti~l) , after 
:x:il~li~iiilg the papers, found that two of tile ~ n , o ~ - t ~ a g e s  llnd 
bi.en 1,ecordeci in the se~tlement l)icpers, that there \\?as hardly 
;I te~lnilt in the \.illage but hat1 solile 1;rnti ~nortg;iged, thirt tlie 
I ~ l ; ~ i ~ l t i f l  ;~dillitted that the C L I S ~ O ~ ~ I  01 ii 11iort~a$11~ for R short 
ti,l~e \\':IS ii C O I I I I ~ ~ O I ~  one, and that iE the defend;int ~\lould redeem 
in s11oi.l time he ~vould not object. Pliii~itilf I\-;IS gi\,en a dpcree 
thlit it' defendant i'ailetl to recleenl in t\\-o years he niight redeem 
11inlsclC. Sir Hellry Ka~lisay in ;ippeiil ruled : "As there is no 
special clause in the settleinent agreelllei~t i11it1 the whole village 
does not ;~ppear  to be ill  the hands of khaikal-s, I do not see ~ v h y  



tile k1i;tikars of Kot sl~ould be dillel-PII~ f r o ~ i ~ .  othe1.s. I t  they can 
lii(-,rtg;tge, they call sell. Tlierel'ore a i ~ v  ~nortgnge that khaikars 
c;tn nuke  111usi be purelv no~~iin:ll and C:II~ convey no right to any 
o;lirl. ol' tlie khaikari 1a;lcl lie holds" (221id August, 187%. T h e  
t)~-l!el- MYIS cancelled ant1 the pl;~intiff g.i\-en in~n~ed ia te  possesbion. 
No 11101-e 1-ece11t c-ase h:ts occ111.1.ed: 1;ut i t  is difiiciilt to see why 
the hissnd:~r is prejudiced in a case of this kind ally more than 
I> \ .  ;I ~ ~ ~ l ~ - l e ; ~ s c  of the holding, ;1nd the col~iilioiiness of the latter 
ct~stuiil is e\.idci~ced 1)). tlie iecorcl ol' tlie former and prtsent 
sertleinent. 111 either case tlie cnclcpancj. 111ust ternlin;tte 'vitll 
&;ie I-eai k11nik:tr's tle:ttl~. :t~icl as there call thus be 110 unaiitl~orir- 
ed p~.olo~~g-:~tion ol' the 1 1 i i  tenure, the liissa,?ar's 
reversionary i litei.est r e ~ ~ ~ a i n s  un iiiip.ii~.ed. )I].. Puuit., howe\.er, 
~v;ts ~i~isiiil'oi~~iietl in s ; ~ ) r i ~ ~ g  that no 1nol.e i.ecclit case Iiad occurred. 
In Khi1.u ant1 G:tneslii~, appell:~nts-defenda~its ilt',.slts Bali Ran1 
of' Pokhri, Sitons)~un, decided b). hir. Koss, Coni~iiissioner, on 17th 
A L I ~ U S ~ ,  1888. Hali Kain sued for possessi.on of the holding,of a 
deceased kh :~  iknr 13h imu on tlie g r o , ~ ~ i d  that he had mortg;.ged 
111s holtli~lg. 311.. Koss ;:lid : "Hhinlu Iiad :I perfect 1-igl:! to 
111.31-tgage the li le-ill tel-es~ in liis khaik;~l-i holrling. Bhiinu's son 
must 111os1 distinctly succeed and inherit his Iiolding." I'hoiigh 
the circ~mistances icere somewhat ditfereiit the rulillg is a very 
definite and unequi~ocal  ulie on t!le subject of k1isik;tri 11lo1-t- 
gages. It is to be iiotal tl1;rt ~ v h a t  t-,111 be nlortgagetl is onlv the 
lil'e-i~itel.est ol tlie existing tenant. 

,-Inother case indirectly bearing on the questior~ is t h ~ t  of 
Gilje Sing11 oi' nlauza Blia~cani, Khatsvu~i i le).<t/s Sri Rani and 
lsbl-i Dnt, derided by Mr. D. T. ~ o b e r t s  as Conmissioner on the 
!)!h September, , 1892. *-I khaikar, Harku, had adopted his 
nephew, Gaje Singh, and tlleil handed o ~ ~ e r  his holding to Gaje 
Si~igh. On H: I I -~ I~ ' s  tie;itll three !-ears later the hissadar sued Tor 
c-~~ic.ell;~tion ol' the tr;~nsfer ancl the adoption. JIr .  Roberts 
uphelcl tlie title ol' Cnje Sin$; but this case is ;I liiiserl quebrion 
of adoptioli ;rnd transfer. ,\ khaikar could no doubt iiiake c;\-er 
his holding to his son nild heir dui.ing his lil'etiiiie aiid leave the 
village ~ri t l iout  the 1iiss;ldal- being entitled to object, and Gaje 
Singli having been adopted lvas 111 the position of a son (see 
succession among kliairkars i l l  f 1.0) . Though the decisions of Mr. 
Ross naturally do not carry the same weight as those of Sir Henry 
R;~i~\say ,  yet 1 think on this point his ruling backed b ?  Mr. 
Paow's o p i i i i o ~ ~  and the indi\putablc n ~ s t o m  of the country of 
1 1 1 s  t i  their 1;111d ii1:tv fairly be set against Sir 4 Iiei11.) K.lnls;r\ s tlecision." :\p;irt froin such cases ul iuortg'lges 
tlie 1~issacl;rl- Lould no doubt rtep in :111cl resume the land if a 
l i t r  iliitde or pill-ported to 111i1kc :I final a1ien;ltioll of his 
Lad by bale or gift and hlnded tlie land over to a third party. 
. .. --- -- 

*Since the above  erna arks were written Sir Henry Rammy's rulitg ha8 
been followed and a nlortgage hy a khaikar in a mixed \.illage declared nu 11 
nlld void by Mr. Campbell, Commissioner, in Ibnjit  Shph of Jawar, Belle 
Langur cersrts Retan Sinph end ctbers; order of the 27th Ney, 1907. 



Gther questions relating to transfer and sub-lease by a khnikar 
u i l l  I)e dealt with later on. 

'T'he khaikar may also relinquish his land at  any time by a 
tleetl ol' re1 iliquishinen t ( l a d a ~ ~ a )  execut- 

Rolinquishlnent by etl i r l  favour oi his lanrllord, but not to  
k haiker. t l ~ c  prejildice oS his partners in the holcl- 
ing. Tllils i n  lllc case ol c;hhoti 71r~sz1.r Jivan;lnd of Uprain- 
khet, tl;lcl~:~nsyur~, the plaintiff widow of a deceased kha:l:ar, 
sued to cancel a ladawa given by her eldest son to the hissndar 
tlclend;-l.nt. as ;he had a younger son. Sir Henry Ramsay ruled: 
" J f  Paunlya did not wish to cultivate the land, his younger 
I~rother had tlie right to all, ant1 I'aunlya had no right to give 
it u p  by 1adan.a." T h e  deed oS relinquishment was accortlingly 
cancelled (4th Septeml~er, 1878) (Pauw, page 46) .  See also 
paragraph 8 of the sample copy oE Mr. Beckett's Ikrarnama 
appudde to the 111tr-o(lt1ctory cllapte~:, t'his conditiorl was a 
stereotypetl one lor all villages, but only applies to mixed villages 
in which the hissadars have khudkasht. 

511r11 rcl~nquishments are not common no~v-a-days, and when 
they d o  occllr are 11sally of the nature of a "l~itying out" by the 
h l s ~ r : a r  of tlie kktikar's interest (see above on the value of the 
khailtari tcnitre). A khaikar can of course only relinquish the 
land in f a v o ~ ~ r  of his own hissadar or  of all the hissaclars i l  
there ale more than one. H e  cannot convey any special interest 
in his lantl to one or two out ol ;I number of his~adars by giving 
his ladatva in lavour of such irltlividual or individuals. 

Jn the unusual event of ;I khaikar wishing to resign ,his land 
:111t1 the hissatlar being unwilling to ac, ept 

of the resignatio~l, the khaikar should, i t  
ment. itppears, in orc1i.r to terminate his liallllity, 
tile a l ~ e ~ i l i o ~ l  in coilrt I'oI- notice to issue to the hissad'ar that thc 
kl iaik;~~.  11:tcl resig~letl his holding (cl. Jethua y)c)-slrs Jot Ratn of 
l i ,  k;turiy;t W;III;I, deckled by dolonel Grigg on the 18th 
Julie. 1R(3(i). 

jll.~icle 2. Schedule A of the Kurnaun Rules, fixes the i~eriod 
01 limitation lor a suit by a tenant to re- 

Khaikar Out O f  posses- ravel. the oc.cup;lncy o l  land ;it six months  ion for Over six montbu. Iroln the tlate ol disr~ossession. A khai- 
k; I is :I tenant and a suit 1)y a ten;~nt  ;igain(it a 1;lndlord to recover 
the occi~l)an(y oS land is ;I rerit suit under c l ;~ l~se  B (7) o l  rule 
30 ot thc Kuma1111 Rules. T h e  periotl oS lilrlitation fixed in the 
almvenalned Article 2 o l  Schedule A applies to such suits. 

I-lencc il' :I kha ikar is clispossessetl Iby the hissad.ar and renl.!ins 
O ~ I L  01' possession lor over six months u ~ i t l ~ o i ~ t  filling a stlit he loses 
the right to recover his land and his khaikar determines (cf. 
C;llanar Sing11 ~ A O I . S ~ ( . F  L i l l ~ ~ i a t ~ i  and ot11ei.s or Rain;lnchaura, 
C,il \\.a]-, orcler ol' I\,Ii.. H:~ml)lin, Co~l~rnissioner, o l  the 3rd Sep- 
teml,er, 1'300) . 



'I'his 1u1e only applies to rent suits, as between a tenant and 
jlis landlord. 

If the khaikars is dispossessed or ousted by a trespasser, not 
havr 11:: ~)~'o~)i'iet,ar.y right in t11e lanid, it is all ordinary civil court 
~nat ter .  Nor would the hissadar apparently derive any title to 
resume land lroln the khaikar's being out ol  possession by the 
act 01 a trespasser. T h e  trespasser per contra could never 
;require khaikari right as against thp hissadar, though he might 
in  time ~ n a k c  good his title through adverse possession a\ ag.iinst 
;ne disl~ossessed khaikar: 

'The four.th case in which a h iss~dar  can resume or recover 
i30ssession o l  khaikari land forms on(! of the aspects of the ques- 
tion ol' succession to khaik.ari holding.,. 

'The custonls relating to succession are the most important oE 
the various questions relating to the khaikari tenure, and turn 
on the point of whether the hissadar can or cannot in any parti- 
ci,lar event claim to resume the llolding as having lapsed tliro~lgh 

absence of a qualified heir. 

T h e  follo~ving remarks, as premised above, rate only to m ~ x e d  
villages in which the hissadar hold Ll~udkasht. 

T h e  khaikari right is a heritabie one, but the classe; of 
relatives entitled to succeed to it are limited. T h e  exact point 
,ol limitation. is a great point of dispute. 

"As regards the right of relative to succeed, no doubt has 
ever been exp~csse~cl as to the son's right," 

Sucoeesion : eons. says Mr. Pauw (page 46) : As regards 
rljegiti~nate sons, however, I can find no rulings. Instances are 
.oSten mct with in which the sons oP a d l ~ a n t i  wife have suceed- 
ect to ;i I~olrling wit l~out  dispute ; b a ~ s  I do not remember any 
instance of a hissadar contesting such a succession on the ground 
oi the son's illegitimac\l. T h e  fact is that the majority of khaikars 
are of inl'erior caste ;IS the old occupant cultivators in the villages 
~\yould naturally be, anti among such khasiya castes there is no 
cluestion :rhout the right o l  a dhnnti 's sons to inherit. I liad 
an instance oE this before me recently when the son of a dhanti 
had inherited without dispute a filth share of his father's holding 
equ;~lly with lour legitimate sons (Gyan Singll 7lers11.t Kuttu of 
nlau7a Goila, Civil Appeal no. 41 of 1906). 

( 1  r I 'lie daughter's right is rno1.e t loubthl,  though in the case 
01' 3Itls:t11lnl;rt Sauni and anothel- i)e)'slrs 

ughtar'e eucoession. l'i.asa(l11 ant1 otlie~.s, Pauri, Nanclalsyun, 
the plai~itiffs sued to succeed their  noth her ;is khaikars, and got 
a decree which 1j.r.a~ u l~held  by Color,el Erskine on appeal (19th 
?.lay, 1890). In a former case a nephew had heen preferrtil to 
a daugl~ter  and a daughter's son, even rvlien the latter \\+ere 



s~lpported bv the proprietor while still earlier cases had tlcclar- 
ell the i1eph&tr inr;ip;ible o l  succeedin,q at all-facts which only 
snorr tlle necessity lor a clear exposhion of existing ru!ings. 
'I'lie d,~ughter's light is no doubt ;I highly equitable one, and 
~\~oul t !  itpply a / o ) - t i o l - i  in the case of a ghar-jawain and, daughter's 
son, thougll it can hardly be said t5at the rights of either are  
generaliy recogn.ced " ( ~ i u t v ,  page 46). 

On the above points oE succession hy the daughter, daug!?ier's 
son and ghar-jawain the only r d i n g  

l'nl'~llt'r's sJr '  '"(! l~rthconIiiig. appears to be that of Jaman 
gh8''- ,awein. Sing11 I ~ I J Z I S  Chanar Singh ol  bfiinkot, 
Xlalla Salt, in which Colonel Erskiizc held on the 26th August, 
1889, that a daughter's son cannot claim to succeed to holding 
of his (nl? ternal) grandfather. 

O n  no subject in Kumaun i 5  there so much need, not merely 
as Air. Pauw says lor a clear exposition of existing rulings, bu t  
fio1- any authoritative ant1 reasonetl ruling at all as in the case 
ol kh;tikari succ~ssions. 

'l'he tvrdoav inherits a life-tenure il; the absence of sons. MI-. 
Pau~v  says (page 46) : "As regards lieirs 
otliet. than descendants, the widotv ha.; an  

u , ldo~~l) ted  c la~m to succeed in the shsence of sons, and in this 
15 preierred to the daughters. " I n  the case of Ratan S:ngh 
uer.rzts Dhaunkalu arid others of Sirr\rana, Iriyakot, the plaintiff 
hissaciar sued to obtain land from the defendants cultivating 
r;ll 1)ehalr 01 the deceased khaikar's vlido~r, Sir Henry Rnrilsay 
r e  : "\Vhile the wife of the deceased khaikar is alive this 
~ l ; ~ ; r n  is in;~dini~sihle " (9th R/Ia)., 1572). 

" 'The rig11 t or an adopted son to succeed would not be worth 
noticing were I: not that it was clenied in 

A-ltloI~i ed sol 8. several cases by Mr. Ross while Conlrnis- 
s i (~ne~- .  Sir Henry Ramsay, hourever-, in the case of ICalrr~up 
I ~ P ! : F I I F .  Nal-;lyan Singh, Kirkllu Rdarvalsyun (1st February, 1882) . 
c ! c ; ~ ~ - I y  upheld the right of an, a d o l ~ ~ e ~ d  son to succeed, and in 
the case oi Sri Ram and another uel-su.r Gaje Sing11 of 
Bhnrvai~i, Ichatsyun (9th September, 1892), ant1 ~ i i - ~ a ,  of Glliri, 
Kapho l s )~~n  -cle)-sus Ketlaru ( I  s t  (August, 189-4) this vierv has beet) 
re-affirmed. " (Paurr, page 46.) 

Further reCerence may 1)e made in support of this right to 
RIr. D. T. Roberts' decision in the case of Gajal Singh, an 
ado~tecl  nepller\. i1P1'5ll.Y Sri R a ~ n  ant1 Ishri Dat mentioned above 
~ v i t h  reference to ti.:~nslers by khaikars, and also to Colonel 
Grigg'b order in Har Dat Sing11 -c)el.s~rs Harkua (Revenue appeal 
1 ol 1893-94, datecl the 4th July, 1904). 

" Collaterals, as a rule, are only a1l:owed to succeed if they 

Ccl'atera's. 
share in the cultivation of the holding 
(i.e. are what is known as shikmi) . There 

are no definite rulings on the subject, but Mr. J. R. Reid has. 



espressetl his opinion illat section 9 of Act XI1 of 1881, lnighr 
fa i i .1~ regulate successiotl in this case." (Pauw, page 46.) 

'I'l~e rule laitl down hv htr. Pauw is identical with the ruling 
laid down by hlr. Giles as Commissioner on 16th July, 1891, 
in l%liii~l 1);1t or K;ll~\-al-i -i)el.slrs Bhag-tleo of Cha~rl-asu, that 
"a collateral is only entitled to succession to the khaikari tenure 
when he has jointly cultivated the lancl with the khaikar," a 
ruling recently quoted and followed by hlr. J. S. Campbell, Com- 
~nissioiier. See also the Board's order in Dharma Nand verslrs 
K:t~nl;ij~;\ti of Tlinga, Silor, da tecl 9th October, 1889. 

'The colnnionest cases oi' dispute relate to succession by 
brothers or nephews. ?'he ruling of hlr. Giles quoted above 
disnlissed the claim of a nephew. For an  instance of a joint 
brother's title to succeed, Ganga Dat versus Bachua (Com- 
missioner's appeals 7 and 13 of 1885) may be referred to. 
T h e  Boar,d's order referred to above upheld a silnilar claim. 
p o  c.ol1ira in Tika Ram 7)e?;~zrs Birua and others, h r .  Ross 
wrote on tile 10th December, 1887 : " T h e  land not being 
ancestral a n d  the 1,ro~hei.s ha\.ing li\.ed separatelv they ha1.e 

I '  no cliiirn. 
But when two brothers took a joint lease from the hissadars 

and their sons succeeded tlleiu, on the death sf one of the sons 
\rltlio~lt direct heii-s i t  Teas held that his cousin, the son of the 
otl~el. ,joillt lessee, was entitled to succeed to the holding, 
althotigh the brothers and their sons had been in possessian 
quite separately and hat1 had their holdings separately recorded in 
the setllenient records (Bha~van Sing11 of Kotuli, Borarau versrrs 
Gau1.i 1):tt and others, hlr. Giles, Commissioner's order of 31st 
August, 1 891). 

i l l  thi, case the joint lease saved the situatiol~ a s  against 
the 1lissacla1-s. R u t  'if, in ; i l l  ordinary case, two brothers in- 
herited their f;~ther's holding and thereafter separated and 

held the land in two ,distinct holdings, separately cultivated 
and ,paying separate rents, the survivor could not claim to in- 
herit if his hrothel- died ~ ~ . i t h o u t  direct heirs. 

T h e  question tu1.12~ on the point \vl~ether the collateral was 
actu:ill~ a shikmi in joint cultil-ation 01 the holding or not ; he 
 lust apparently have had an  unseparated interest with the 
deceased kliaikar during the latter's lifetime and have been 
jointlv li,able for the rent, since this is the point where the 
hissaciari interest is affected. This  can often be tested fro111 the 
village records ~vllefe there are shikmi-Eards made out  at  settle- 
ment (-)I. wllel-e all the joint 11oldei.s wei-e entered in the phant 
ancl ~~lunt;tl;llib. In  fact the record of the holding is oEten made 
the m:~iii lest, ~ \ -h ich  apportions the burden of p-oof to one 
side .or the other. 

0 1 1  this \.ieu,. il t ~ - o  l~rotllers h;td separate holdinq. and one 
of tlle 1u.0, 11a\,ing S-n direct heirs, called in one of 111s nepl~el\.s 



.to 'assist ill the cul t i~at ion  of his holcliilg, the nephew ~vould  
not inherit, inasnlucli as he was not shikini with his uncle, since 
he llad no joint interest ill the holding during his uncle's lile, 
His interest would be in  his own fathei-'s separate Ilolding! and 
he  was ilot a joint cultivator with his uncle, but ail asslst:int 
of or dependent on liis uncle. H e  \\,ould not fior instance be 
liable \\.it11 his uncle lor the rent of the latter's holding. ?'his 
\.ie~r. \\.oulcl seein to lollo~i- froni the use of the tern1 sllikiili in 
31r. l'au~v's renlarks, but it niight be llelii p e r l l ; i l )~ l l~  u i -~ t l t~ l \~  strict 
limltatio~i. The fla~v might ill ally case be gut o\.er ly the 
atloptioil of the nephe~v by his 11ilcle jcf. the case quotecl abo\.e 
under succession by adopted sons, provided that the adoption 
were ;tclmissible in Hindu Law. 'I'he whole questioi-I is one of 
~\.hich cliffereilt oflicers ha\.e take11 11;1rro1ver or 11101.e liberal 
vie~\-s accordi11.g to their prepossession in fa\,our of the hissndnr 
or khaikar and to their pl-eivious ideas derived Croiu experience 
ill the plains. If such a s~lccession is atlinitted, Ilowe\-er, the 
line nlust still be dra~vn at sonie point ; lo1 i~istniic-e ;I kh:~ik;~l-'s 
\\~iclo\v, having ilo childl.en, ol'teil gets i l l  ;I ~ lepl le~v or coll;~teral 
to cultivate for her ; in such n case pres~~mabl!. the cw1lnte1-a1 
~ . o u l d  iicquire ilo clai~ii to iiihei.it, since Ile hat1 110 ioiilt interest 
or joint c~~l t iv ;~ t ion  ~r.itll the 1:1st holdel. of lull 1 t i l l  the 
tenure, namely, the ~\rido\v's (1ece;isecl ht~sballd. 

Despite these liinitations, h o ~ v e ~ ~ e r ,  collaternls. ~ v h o  lla\.e no 
strict i'ight to inherit, (lo at tiines succeed 

succeesion of collR- I)\ the .icxli~ie~c-ence 01 t'he llih\acl;~r. 
teralrm eto'm by a0quie8-bil. 1>,n11r i e~n:li h\ (page 16) : " Surces- oences of hiessder . 

sion by rel;lti\,es othei- tl1,11i thaw Iiicn- 
tionetl can take place I\-it11 the collseiit of the c~o-sli;~~.cl., but 
n,ot otllerr\~ise ; but this ma), be i.egni.cled i.;~tller ; I S  ;I re~ie~r..al 
of rile kllaikari right than a continuation of it." ?Illis consent, 
tacit or express, usually rei'ers to cases of collatei.al. ?'he 
important point to notice a l ~ o ~ i t  sllcll succession is that  hen 
the hissadar has t:lcitly or expressly 1.eoogllised it o\.ei- ;I col~sidei-- 
nhle il~tervnl of time, he cannot su1,sequeiltly turn round :1iit1 
raise the questio~i IoE the collatel-31's right to i~l'herit. 

3.11.. I). T. Rolmts,  Commissionel, in ?'ei Sing11 ;ili.cl lihinl 
Sing11 ilc,.<ql/s \loti ('7th Sel , le~nl~e~-.  lR!)L') 1 0 tlle rllstoin 
as follol\~s : 

" NOI\V, nlthough collaternls m:iv hive no right t o  succeeed 
t o  ;I derr;~sed kl~niL;~l.'s llolclin~ tllel-e is no  doll l~t  tllilt the\. 
Ireque~ltly do so ~ i - i  t l l  the t i t  or express pernlissioi~ of the 
pi.oprie~ors : and i t  is ;11so an ndimitted custom of I i lm~aun 
th;lt ;I k1inik;li-i right 111,av be c~.e;rted ; ~ t  the ~ v i l l  of t11e pro~)l.ietnr. 
\\'lien, tllel.cfo~.e, coll';itel.iil 11;ls- 1)ccll si~ll'el-ctl to 4tic.cecl ;11i:1 
to ~.ct;~iii  possessi~on lor so long a period as 12 yeai-s. I t l i inl  
thc t;icit consent ot thc p1.oprieta1. is to 1)e ,presumetl :11lc1 tlint 
lle Ilas no right to t111.11 1-ol111d after so long ;I period ;111d 1-;1ise 
the poilit of hel-editary 1.ig1i t." 

. [. R .  lieid's oldel i l l  l.;ic.l~llilii l ~ : ~ l l ~ ~ l ~ l ~  i l ( ~ ~ . ~ t l , ~  1';iili;t 

(;iplw;iI 7 1 oC 1889) takes a sinlilar view. 



Lllc smle doctri~lr ol \uclutti vulet would no doubt apply in 
 lie case ol' heirs otlil-1- t11a11 collater;~ls ; 101 I I ~ S L ; ~ I I C C  it daughter', 
son or glrtrr-jurunitr (see above) , if the llissadar acquiesced in t 

their successiori, t l lo~~gli it I+-oultl llot help an outsitle~ \vlio hat1 
110 shadorv ol  clainl to inherit 11.onl the tlecc.;~setl khai kar.  

( 6 )  Trtr~rsfers cis l ~ l w c ~ r t l  k ! i c ~ i k t o ~  

'llle ques l io~~  of transl'ers by kllaikars as dl'ecting h e i r  
rclatioll wit11 the hiss ad;^^ has been dealt \\.it11 above. What- 
ever view is taken of the hiss;rda~-'s right to resume I;~nd niort- 
o-a red by a khaikar, there is no doubt that the ~~~ortg.;lge is 
b.b 
I>lnding oil the Uaikar in his relation to the niol.tgagee. Sec 
l ) ; ~ t ~ l a t  S i ~ ~ g h  ~rerszts Kliinlia 01 Kauli, Kaligarli, decided by 
,\ 11. D. -1'. Roberts, Comnlissioner, on 2'7th July, 1892. \Yheiller 
the hissadar tries to intervene or not is a different question. 

A khaikar call sublet his la~ltl and get it cultivatecl tl~rough 

Sub-lease by khaikar. 
any one llc likes. Tliel e is no questloll 
about this so long as Ile does  lot pur- 

1101 t to mtke 01 er tlie k1iaikal.i right. Coloilel Fislier, as 
yi~oted L>) JIr. l'au~v, ruled this in Suraj Sing11 ~ l c . ) s t t s  Xmai 
lleo. Mr. P ~ U W  goes on to say (page 45) : " This of course 
Iiolds a /o). t iori  in proprietary villages. In these, holvever, 
the 1 iphi to sublet lins been by 110 means always aclinowledg- 
etl. decisio~ls lia\.ing been soi~letiil~es gi\?en to the effect that 
i l  ;I Ll~nik;~r cannot cultivate all his land it is his duty to rc- 

.., \ign i t  to the PI-oprietort Hut in the case RaLllt;~~\-ar Siligll 
of Chanllan, Katli zle~.srrs Kaulu and anotlier where the his- 
s:ld;~i- sued to reco\*cr 1;lod v) sublet, Mr. Ross i l l  appeal ruled : 
"7'he pioprietor callnot interfere. Kaulu is the kllrukar and he 
c - r ~ ~ l  cultivate t'llrough wlioni lie likes. At Ji.~ulu's tleath, 
Katnnu's tellnnc\ ~vill cease. and Kaulu's heirs, if any, will 
succeed, 01 the ii~nd ~ v i l l  lapse to the proprietoh (19th Septem- 
l)el-. 188i) . "  

further rul i~lg i l l  \\.llicll i t  \\.;IS ];lid do\\.n t1i;tt a khaikar 
has ;I perfect right to 1e;lse his 1;lncl i \  tint 01' I1lia1-nl Sing11 
7rc.)521~ Aladho Singh (Comnlissioner's apl,cal no. 8 l of 1885 
IIV Sir F1e1l1-v K;~i~i.say) . 

l'lle clt~chtio~i 0 1  tlic partitioning 01 the l>l.oyrictarv right 
i l l  k b i ~ i k i ~ ~  i Iloldi1ig3 h:ls 11ee1i r e e r e  to i l l  tlie dli~bter on 
l i i s s ~ d ~ i .  loint k i k  I :11so I I t i i o  of their 
Iioldinps. such partition ma\- be ( 0 )  iii~j)c~.lrct. ~ l i ~  isiol~ of the 
li111d helcl. Ic;l\ ill$ tlie j o i ~ l t l ~  liable ill ~ l l e  last resort tor 
the n-hole rrllt. ol ( b )  perfect. a ;o~nl>lete sepal.atio11 both of 
I.ind ;*lid of rent, i.e., of the liabilitv Lor the sevei.al sums lllaki~lg 
up (lie ~xc\~iouslv joint rent. 



~ i ~ i l ~ e i ~ l e c t  p:u.~ition may be had at [lie desire cf any ol  the 
joint teliaiits ; 1,ut perfect partition can o t i l y  be effected ~v i th  
i!le previous consell i ol  the 'liissadars (see 1';l;tition Rules, rule 
30) . 

T h e  llissadars cannot 1x11-e the lantl of' a joint khaikar;. lioldit~g 
partitionecl .up  against tlle will oi' the klinikars, sv that separate 
kilaikars iiiay holcl uncle1 separate hissaclars ; nor call the joint 
kliaikars be ~iiade to pay their respective sllares of rents in sepa- 
rate suuis to separate hissadars. (See Tulsi  ant1 others -i)el*sus 
Lachhain Sing11 of niauza Gori-Patti Sila; Rlr. Ross, Commis- 
sioner's order of 30th June, 1886 ; see also tlie I'ai-tition Rilles, 
rule 9 on page 35 of the Kumaun Rules).  

'I'he rents 01 khaikars, as has been explained above, are fixed 
a t  settlenient and represent a calculation of the rsI1Pnue assessed 
on the land p1tr.s a lnalikana allo~vance varying lrolli 10 per cent. 
to 100 per cent. on the revenue, but  usually 20 per cent. in 
Garhural and 25 per cent. in  Almora ;and N a i ~ l i  Tal.  

Under these circu~ilstances ilw quesrion of kliaikali rents pre- 
sents few difficulties and causes few tlisputes. T h e  rents are 
~isually paid without difficul~y. T h e  colinilones t disputes are 
iegardiiig [lie colleciion ant1 clistribu~ion of the rents of khai- 
I,;~rs, who hold untlei- a n ~ ~ n l l ~ e r  of ioiiit hissadars. 1,Vllere the 
khaikar holtls gciorj s(i ~ j j r r i i  land luiclel- tlie ~vllolc body or pi-o- 
j".ietors, the ~ I L I ;  collects tlie relit illid i~Stel- crcditiiig the 
revenue, clisti-i butes, or is sup1)osed to tlistribu tc the ~l~alikitna 
;imong the hissarlal-s. I t  is in such cases ant1 where seve1.;11 llissa- 
tlars are joint proprietors over a k1:aikar that [lie 1lics;ltlai-s 
q11ar1-el over the rents. This, hen-evc:., is not strictly speaking 
n question of khaikari tenure. 

A khaikal- c;in pay his I cnt illto C ;o~~r t  I r e  -14 of 
the 1<11111;11111 Rules, il [lie l~lssatl;~r does 

Deposit of  rcnt. not actej)t it an(! gi1.e a receipt f o ~  it. 

A hissadar c;lnliol cl;~inl anv rent lor esle~lsiolts oL cultivation 
11latle 1)y ;I kh:~irl;ar in ~iii!l?eastrr-ed land, 

U ~ l m c n .  ured land. t l ~ o ~ ~ g l l  Ilc ~vill  gc t the liish;i(l ;I!-i rig11 t 
and ~lialikana at the next 1.cvisiol1 of settlelnent (srr Fate11 
5;11g11 Z I L ' I . S I I S  EIans11 LIIIC! 0the1 ,. I 11~.111.\, 1<;111i>; l i  'b 1.~1li1;g 
quoted i n  full al~ove. 

In a very few indivitlual cases 11y 11i~rtual ;~gl-cc~r!c.~i t I)c~~\ .cen 
khaikar9 and 11iss:iclars it ha9 been settlctl that the fo111ie)- shall - .  
continue to 11ay in kind or in ser\,itc in Ileu oi the malikan;~ 
],el-tentage. T h i j  is a question ol  s i l i~ l~le  fact i 2 cach case : it 
has 1)een recol tled at wttlenlent in the case of one m t~ \ .o  villages 
in ,2111101-;1, ;cntl I know of 110 other cases oE tlie kind 



11, hoIve1~cr, a k11;iikari lease creating a Ile\i7 tenancy i \  execut- 
ed cluring the currency of a settlement 

Kllaiker.i rents unde 1' anti suc.11 lease ~)rovides for special special leases. 
terms 01' payment, ir is not operl to the 

k1i;likar- to take ol~jection to these terlns and clainl to  ]jay onlv 
20 per cent. 01, 25 per cent. on tlie revenue of the land (Colonel 
Erskinc, (:o111 I ~lissio~ler, in 1) iwan Sing11 c Deo Singh oi 
kamc1:ii 1':ltti Katli, decision 01' 12th Jlav. 1890) . 

I n  st[( 11 a cxse. hc)~\.e? el-, the 1-e11t I\ o~lltl I)c I c~l~rcccl lo the 
c llstoln;~r\~ 1)ercenL;lge ; I L  the next re\ isio~l o f  w: tlclnent. In 
Ilohan ~ a l  and  nothe her ilelszrs l'ndua, of lrlaurx .Tbu~nnagaon. 
Iiurarau. n khaiknr had agreed under :i pre-settlenient lease to 
p y  Y;L grain rent ; subsequent to the 5ettlenient i t  was h(>ld that 
he was only liable for the cash rent iixed at settleiiie~!, which 
had superseded the previoos agreement (Mr. Ross, Commis- 
sioner, on 12th December, 1887) . 

T h e  origin 01 all classes ol' khaik;~i-s lias been cii:cus~cd above. 
lr. is ~vorth, however, quoting in .full !iere hlr. G ~ ~ i d g e ' s  succinct 
;icc011nt of the origin of this special class of kliaikars : 

"It !ila\i I)e stated broacll~~" he says (page 10 of his report) 
"that the' Lhaiknrs partake of the rharncter 3f  !inder-proprk- 
tors and of oc.cupanc)r tenants. They resemble '~lndcl proprie- 
~ c r s '  in villageg a.hic11 are held entirely 1)y kllaik;irs, and occu- J 

panty tei~ants 111 villages where some of the larltl is helti by the 
I~issntlars iri kiludkasht. T h e  use of the one nal1re kllaikar for 
these t\;.o classes of tenure was nn unfortunate one. I t  is im- 
!~ossil)le to qav ~ v h e t l ~ e r  the name was so el-nploved l.)efore hlr. 
Rerkett's tilne 01 !lot, 11ut it is certain t!:ar  nod^;?: could harve 
Ixen fixed before his sur1.e). ; ~ n d  rec:orcl-of-rights In n.l-!ich he 
n-~acle no i:iear discrimination between thp LFI-0. \f711e11 khai- 
kzrs hold ihe entii-e area of the village, they are to be regarded 
;is originally the hissadnrs in virtue of :heir ha~ring first ~cclaim- 
ed it  fl-om waste. IJncler native forrns of go\.ci-n!21en!- the col- 
lection of the revenues ~\.;ts farlned to influential lantlholders ill 
certain loc;~lities, and they thus acquired, par:iculal.l\ in parts 
of the district remote from the headquarters of ~ , o v e . r ~ ~ m e n t ,  a 
]:leans by ~vhich thev might assert rights o\.er the tracts entrust- 
ed to the111 ~t .he~!  R;-itish re\,enue settlements rtyei-P introduced, 
even though their official position as collectors and farmers of 
I.t.venlie Ivns aholisiied. Jn course of time thcv \lad establish- 
ed thcllrselres in a kind of qrrn.si-fet~dnl ]~osition' as o\.er~ordi in 
,ile of the tracts entrusted to tlitln. These overlords 
I,rcre gener;Jl!. k11oa.n as snyn?in in relation to the villages en- 
t:.llstetl to them, and the cultivators continued to observe the 
rt!ctolll of l)a),ing them various dues i l l  kind or uervirr. These 
r~lles, hol\.e\ve~ ~vel-e not of tlie nature of retit, and did not iinplv 



that the .so,ntia 11:lcl any 1)ropriet:lry title i l l  tlie villages. l'lrey 
were a reiiiuneration for the inany services ~ehich he could 
render in deciding clisl~utes or representing tlic 11eo~le before 
higher authorities, and a tribute of respect to lris higher birth 
2nd position. Originally also they had been doubtless exacted 
try him in the course of his functions as collector of re\,elllle. 
Until last settlement there had I~een 110 elaborate recortl-of- 
riuhts, nncl the primitive conclition ol things had heen left 1111- P 
c1isturl)etl : but with survely and 1~rep:ir:1tion ol a wajib.ul-;~rz it. 
became necessary to consider and deternline cle:trly all existing 
rights. hlr. Eeckett commuted the vague dues, ]:)aid in service 
and kind, into a percentage of the revenue assessed on each vil- 
lage tvhich was payable as n~alikana to the soyono. Inasmuch 
zs all khaikars throughout the district paid a simil3r percei-riage 
to the hissadars, he allowed the name khaikar to be applied to 
tl~ese people in cultivating possession of whole villages also, 
tvlio only recognized tlie soyanti as overlord and not as proprie- 
tor of their land. It would have saved much ambiquity and 
misunderstanding in the future if he had clearly dishnguished 
hy some separate title these distinct forins of khaikari tenure. It 
is probablv due to this confusion of !:erms that legal authorities 
is ~ u i n a u h  have held that khaikars in  a ~ ~ ~ h o l l y  khaikari vil!age 
cannot transfer their holdings by sale or gilt ( v ide  C:olonel 
Tisher's ruling quoted in paragraph 51 of the ~ a r h w a l  Settle- 
ment Report). Rulings have not been ui~iforllr., and there is 
l~luch need for a clear statement of c11.stom and law with defini- 
tions of ead1 forin of khaikar" (page 11). 

The  present position and rights of these khaikari ljociies of 
old cultivators tvlio have succeeded in preservir~g their villages 
intact and )free from the invasion of the 1iissacl:~l-, fornl indeed 
the inost difficult portion of the subject to do justice to. 

These khaikari villages have al~vays been and still are the 
object of constant attack by the hissadars nnxioals to effect an 
entry and break dou:n their privileqcd position, and there ru-e 
perhaps few classes of tenants and other agricul!urists i n  India 
who have suffered Inore from a confusion oE tc.rniir~ology and 
lrom the ignorance of the llistory and peculi..l-itie: oE tl~eil- 
tenure roo often disl~layecl b y  the corirts in decitl::q tlie lights 
oker these \lillages. Such ig~iorance has been n:,t~lr;~l ellough 
in the cast! OF officers nemr to Kurnaun in the absence cf any la\\. 
o~ the subject ancl of any clear exp.~sitior; of tlie history ant1 
real position of these colnmunities. As Mr. P211127 says (page 
15) : "Owing to the ;tl~sence of any ~vritten law on the subject 
ok these tenures ;rnd to the unscrul~~~lousness and u n t r ~ h f u l -  
ness oE litigants, llelr authorities are apt, merely Erom inabili t~ 
to ascertain the correct custom to give deciqioni :vbsolutely 01'- 
posed to all rrcog,nized ridits." And, it: lnrist be said, the omcers 
jnd officials of local extractioli, 1)clonging as  the1 do ;~lnio(;t cs-  



clusively lo the proprietary cdass, who are ovel.lor<ls of the khai- 
Lars, have at times not been free fro~rl tias in favcmr of their own 
class and have been inclined to slur over the special status and 
the peculiar rights of the pakk;~ khaikar in his strongllol~l. The 
influellre of such local opinion and suggestion in the decisions 
cf local officers or in  the repo1.t~ and liotes ol' local oficials must 
have told to tlie cletrimellt of the k!i;!ikars in inliiiencing tllr 
minds 6l European officers when first acquiring er1,erience of the 
Kumaun tenures. I may mention briefly ir: this connection the 
\:.ell-known series known ns the Lakliorakot kllaikari cases. I f  
there is one pl-inciple inclisputal~ly settled in the case of these 
khaikari villages it is that on tlie death 01 a khaikar ~vitbout / 
direct heirs lapsed holdinq reverts to the ~vho!e community of 
khaikars and not to the i,issadars. I n  the Lakhorakot cases a 
number of khaikari ci?fages in the Cliaukot pattis were held by 
an important family of thokdars, in these villages a co~lsiderable 
number of holdings had thus lapsed by de2th oE the khaikars 
between 1885 and 1887. -4t the recent revision of settlement 
it was found that, by the action of a certain tnllsildar, all these 
lapsed holdiug had \vrongly been recorded by mutation as the 
hissadar's khudkasht, and he thus clainied to have obtained 
cultivating possession in all these villages; in alnlost all the cases 
the mutation had been carried out surr.el)titiously and the ~vhole 
pl,ocedi.~re and clainl was clearly null and \,c;ici. 

(10) T h e  real status of these khatliql-.~ 

Now what is the real status ot the khaikars in such villages. 
"They are not mere tenants with a right of occupancy, a position 
~vhich is practically that of the kachcha khaikars. Thcy are in 
a11 respects equal to proprietors with the exception that they 
callnot sell their holdings and they pay a sillall su~;i in addition to 
the quota of revenue clue from the land recorded in their names." 
says Sir Henry Ramsay (Kumaun Report, page 15j. 

"Khaikal-s in a village held entirely by khaikars" is, says Mr. 
Pauw (page 4 5 ) .  "the modern form which 

They are under- the under-proprietary right llns assumed." 
propriotore. "They resemble under-proprietors' in vil- 

1i!ges rvhich are held entirely by khaikars, and' oc;upancy tenants 
in villages where some of the land is held bv the hissadars in 
khudkasht," says hgr. Goudge (quoted above) . 

The Board of Revenue (hiessrs. Hwdy and Thornson) have 
golie further in the case oE Tilok Singh of Naugaon. Rithagarh 
irerslry Dalip Sing11 (Petition no. 20 of 1902-1908) . 

"It is uiifortun:ite," they remark, "thi~t a single m.ol.d has been 
Or sub-settlement used in Kumaun to deeote 110th the bodies 

holders. of men who were practically st1 b-sett le1 
?)lent holders arid others who were possessed of mere occnpanq 
rights " The  origin of this ~ ~ n f o r t ~ ~ n a t e  ronlr~sion lies with I I r .  



Beckett (see Mr. Coudge's remarks .:duoted in the last para- 
graph! . 

T o  i\.hat an extent this coni115ion hiis afl'ectccl the status 01 
this class will be suggested in dealing with various points later 
on ; RIr. Goucige in  the 1-ern;u-ks ql-llced above ~ r i e n t i ~ n s  one 
point, the right of transfer. 

By a rule, which is clearly wrong, i t  has been the practice to 
treat such villages when once a hissadar has obtained a khudkasht 
footing in them, as i l  the whole character of the tillage had there- 
by been changed and the khaikars had lost their special status. 
' rhis is quite contrarv to a ruling (Debi Dat 1)el-s7~s Prem Singh) 
qrioted by Mr. paw;: see also paragraph 14 below. 

Holv far the latter have suffered by sclch L~cquisition of khud- 
kasht, tvhich 111ust in  the great majority of cases have been effect- 
~ ( 1  bv unfair or illegal methods, is shov~n by the table given on 
p;lge 1 I o f  hIr. Goudge's report. He  show that in Almora be- 
tween Rlr. 1Seckett's settlement and his own the hisssdars effect- 
ed an entry and got khudkasht in 106 out of a total oE 515 vil- 
lages previously held wholly hy khaikars. Sorne definite action 
is clearly needed to preserve the remaining rights of this unlor- 
tunate class, and still more is needed a series o l  clear rulings 
recognizing 311d defining the just rights of these under-proprietors 
as a separate body. I t  will soon be too late to break the ,gracl~l- 
ally crystallising customs which at present ~ ~ n d n l y  'limit their 
privileges and indeed at the present rate they seem likely to be 
gradually edgecl out of existence by the persistent incursions of 
the hissadars. As a basis inight be laid -1own the principle 
:rated b,y Sir Henry Ramsay (page 16 O F  the Ku.maun Settlement 
Report) : "The proprietor has no power to interfere with 
these khaikars or their land, waste or cultivated." 

. I s  the main bone of contention is the q~iestioi: 01 iilcc~ssion in 
such  village.^, this will be the first point considered. I t  is l~iilor- 
tunate that no clear separate rulings, taking liolk-e oC the special 
character of these villages, are available on lnost p o i l ~ t s .  

As regards s~lccession by heirs of a deceased khaikar the same 
rules have been observed as in the case of 

Succession by khaikars in m i x 4  vii1agt.s. Thus  only a 
limited class of heirs can claim to succeed. This  is eviclently on 
;he analogy of the "occupancy tenant" posicioi~ o the khaikar 
in lnixed villages. I t  is inequitable :)n the u.ndcr-proprietary 
:!keory and remembering the special character of these (~onimuni- 
ties. Succession in these cases, it wouid seelrl reasonak,le, shoulcl 
he regulated h\r the ordinnrv rliles of Hindu  T.zr\r 5. in the rase 
OF bissadars, 



In the case of Upan 1)eo ~ w r s ~ r s  Rachi SillqIi of Thala Man1;11, 
Plalla Salt (order of I R t l l  July, 1892). tll6 Bcarcl aappliecl thr 
~ u l e ,  excluclillg collaterals & n ~  any (.lnfm to succeed as of right, 
to a wholly khaikari village, l )u t  [lie I-uling is not a very ~)ositive 
one. Froin the phrases used in 1-11;s derisio~l it r \ . r ~ ~ l ( l  sce~rl tllal 
the. Board were rather tent;~ri\:el y accepting a vicrv or I I I C  c ;rse 
than laying dorvn a tlecisi\~e ~.ulilig. "The custom 01 Kumaul~ 
s "  they say, "believed to he as alleged" ( i .e .  as regards the hissa- 
dnr's not succeeding) . "13ut ullcler t l ~  custom it is undel-stood 
that collaterals have no prior title to lapsed khaiiiari lands ; such 
lallds lapse to the k i k a  co~nm~lnity." Otherwise I have 
iound no rulings laying dou-n specifically that the same rules 
aiust apply to cases of iiiheritallce in the villages as are applic- 
;tble to khaikars in mixed villa~es. 'There seems, therefore, to 
be some room for an  unfettered c.onsict~rati~n ot the question 11v 
the higher Courts. 

T h e  question rnainlv affects !he i.ight of scciession b y  col- 
laterals. 

If, however, s~~ccession as 01 right is LO Ile limited, there conles 
 he further question oi succession by consent. I? mixed villages, 
as has been shown, other heirs may succeed 11y tomellt or the 
I~issadars. I n  the ~vholly khaikari vii!nge s~iclz ~mx.ession mu\t 
evidently be by consent of the revel -:t)nerr. the w!role ho(l\ of 
?thaikars, since- 

(1) they are the heirs entitled tr, succeed and t.1 deal with 
the holding as they like, in default of direct heirc . 

(2) "the hissadar has no po14.v to inter-[ere with these 
khaikars or their land" (Sir e n  Ramsay, 3s quoted 
above) ; 

(3) in no  case can the hissadar succeed to possession ol 
the holdings. 

I t  I Y ~ S  thus ruled in .41nha Dat l)e)-s?ts Lalnialli and others of 
Takoli, Rfalla Tikhuii, Ily Mr. AIacdo~lald, oFr;;lting Coiilmis- 
sioner, on 24th Fel~ruary, 1889, that a col1ater;tI can suc,ceed with 
the consent of tlie pancli khaikars and the 13 iss:zclnl- cannot 
ohject. 

T h a t  similar successions take place constantly in such villages 
is certain : rases are often met rdith when 2 rorisln or nr  phew is 
Io l~nd to have succeeded. 

(12) Lapsed holdings in hhakm-i villages 

I t  has been I-emarkecl above that ill  such \.illages tlie Ilis\;rda~- 
can ill no case claim to succeed to a lapsell l l~ ld ing  and make 
i t  his khudkasht. This  is tlie irrec1uc~t)le mininrclm to ~t.hicli the 
51,ecial rights of these \,illages hare been broilght. Fir. Paurc ha5 
discussed the question in detail on page 15 of his i-c!~o~-t. He 
says : "in the former case" ( i .e .  in !be casr of ~rl,c!lr khnikari 



\.illageh) to quote A l l . .  1. K. Keicl's ~\-ords ill tlle cxse ot l'admu 
and others of 'l'inlli, Laga I'ali Khatli 1)e~s1rs G-auri Dat and 
another, in  al l  order, dated the 28th hlarch, 1889, a3 Comnlis- 
sioner, "the khaikars alone have a right to ;lrralige for the culti- 
vation, pasturage, etc., including the succession to !and lapsing 
c)wing to the death, heirless, of khaikars, the breaking up  oi' 
waste, etc., \\~liile the hissadars have no right heyond the collectioll 
ot revenue, cesses ant1 padhanchari." It tvc\uld be hardly neces- 
sury LO give instances, by quoting cases, of s1.1c.h :!  ell-known and 
\vcll-established principle, were i t  not that owing to the absence 
of any ~Qri t ten  law on the subject of these tenures, and to the 
cli~scrupulousness and untruthSulness of litigants, new authorities 
are apt, nlerely from inability to ascertain the cctrrect custom, to 
give decisions absolutely opposed to a11 rccognizec! rights. I t  
1s sufficient to give one such instance. T h e  vi!lakz o.I R4ilai is 
held entirely by khaikars, who pay revenue to t'he muafidar. At 
iast settlement the khaikars ~ v h o  represent the old sul tivators, 
who have sunk into tenants of th2 grantee, were recorded as pro- 
p i e  tors in consequence of their independen t ps i t ion .  On ap- 
peal they were subseq~~ently reduced to the position cf khaikars. 
But there could be no question of tllzir uncler-1.~1 oprietary right 
cr the !fact of their holding the whole vill;,~e, <, I;almukand, the 
present muafidar, sued a kllaikar Lalnlani, for recokery of 110s- 
5esio11 ol-' land broken u p  by the latter on  the grountl that i t  was 
his khudkasht (a l~erfectly preposterous plea : a similar suit had 
in fact been dislnissecl in  1888) ancl by some means 01- other got 
a decree. T h e  del'endanl in appeal pleaded that thc whole vil- 
hge Iras in possession of khaikars, ancl that the n~ilnfidal. b,y cus- 
to111 coulcl only take the nlalikalis and had no  r igl~t  to  interrere 
~ v i  th the cultivation. T h e  Conililissioner, I~owerver, relusecl to 
modimfy the decision (5th May, 1893), :mcl an appeal to the Board 

Revenue met with the saqe  late (2nd September. 1893) , 
though in the case of Padniu uersus Gauri Dae, quoted above, 
the Roard had themsel\les decided that the khakars in a similar 
village were entitled to the possessio!l of land wllich tlie hissa- 
days had actually partitioned out ;inlongst ti1einsel1:es. T h e  
c,*ses 01: Khushal Singh of Ilyuna, T ~ l l a  Dora 71erslrs Lachhi and 
otllers (8th lunc, 188'3, and Gangapuri of hIangaon; Dug, 11erszr.5 
rilrsi S;lh (20th Decenil)er, 189J), 110th ol w h ~ c l ~  went u p  at one 
rilile or another to the Roard, are ~~er l i aps  the lending cases on 
tile subject oE the liolclings of khaikars in villag-es I-.eld entirely 
1 , ; ~  khaikars. Both are Al~lm-a  cases and in both the custom was 
lleld to ilpply 11o~ only to principal 1)ut also to iaya villages held 

h y  khaik;~rs, when tliere was any evidenci that the khai- 
F ari holding represented an  old onder-l?roprietary tenure. The!. 
1,otll refusetl to the hissadar tlie right to reslllne the Inlid of an 
heirless khaikal- and in 110th cases i t  was decided that the land 
slloulcl go to the common 11ody of khaikars. T h e  principle is, 
Ilo\yever, by no nleans ;I modern one. Sir Iicnrv Kanisay men- 



lions it in the Settlcinent lleport o l  ~ I I I T F ~ ~ I I I ,  2.1itI ;: judicial 
!:lecision bv hi111 L O  the sanle eil'ect c-:i.;:s ill 1lar:lk Sir:@ of 
Chvl~lkot ~;tl,li i)crslrh Debi Dat (20111 lune, 1882). Asail, in 
tile case o l  Kaira and ii~lotller iw.srls D;;lip Sil,gll ;lnd another 
ol Jukani laga oE I;angar, Sabli, in ~ h i c h  the Iiissatlars \!.anted to 
cliJide anlong the~liselvrs the uii:~sressed waste li111d 01 tile \,illage 
of Jukani lleltl entirelv by khaikal-s. Sir 13e11ry Rain5ay I-uled: 
" ~ i h c e  all Jukani  is i* possrssioil o l  khaikars the unmeasured 
land will not be divided amongst the hissadars" (30th Novenll~er, 
1877). In  the case of Banwa and another versus Bala Dat, of 
l?Lautlliya, Chalans)~un, ill \rhic11 the clelendant, '1 hissadar, got 
a deed of relinquishnlent from a khaikar in a village held entire- 
ly by khaikars, and the plaintiff, a khaikar, suet1 for the land, 
3Ir. Ross, Ccinmissi.oner, ruled : "The hissadai. cannot get 110s- 
sessioil oE any khaikari land. If a khaikar wishes to give up  ally 
oE his land, it inust go to the o ~ h e r  khaikars." I t  was also ruled 
that the hissadar had no right to cultivate unmeasured land in 
the village (9th April, 1888) . Nor does the hissadar improve 
his position by obtaining, by i'rar~d 01- collusion, the cultivating 
possession of land in the village. I t  has been laid clo~rn in the 
case oE Debi Dat -cle~-szts P r e ~ n  Singh and others, decided by Mr. 
J. R. Reid, Comnlissioner, on 9th January, 1889, that hissadar so 
obtaining land is on 11recisely the same footing as regards rights 
and privileges as any other khaikar, and that the land so culti- 
\.nted is not equivalent to khudkasht, nor does i t  affect the under- 
~~ropr ie ta r )~  rights of the other khaikars" (page 46). 

I n  the above quotation the questions of successioc in as1 and 
lnga khaiknri villages, lndnwns in the hissadar's favour, and the 
Eraudulen t 01) taining of cultivating possession by the hissadar 
have been clearly dealt ~ r i t h .  

Solne supplementary remarks and rulings ]nay be added. 
Suits by the kl~aikars in sucl,' cases must 

Suit by lrhaikeri be brought by, or on behalf oC the whole 
body. khaikari communitv and not on the basis 
of right of inheritance by collaterals o r  other relati~res of the 
deceased, m7ho are not direct heirs. See the decision in U l ~ a n  
Deo -clej-~7rs Rachi Singh quoted above, and also Bhinl Singh and 
Chanar Singh T)el.szrs Khim Deo and others, mauza Thala, Palla 
Salt (Rfr. Giles, Co~nmissioner's order of 1 1 tll Octol~er, 1893) , 
~vhen the khaikari l~otlv succeedetl after the collaterals suing as 
i ~ ~ d i v i d i ~ a l  heirs and not 011 l~ellall of the ~rho le  bocl\l 11ad failed. 

The  rights of khaikars in Ingns, ~ r l ~ e r e  the hissatl;~rs hold khud- 
kasht in the nsl \?illage. T V ~ I - e  Ii~rther up-  

Lnga villnges. held ~vith relerence to Iormer rulings, in 
RIruigal Singh ~ ~ C ~ - . F I I S  Snropu and others of Sarainkhet, Bichhla 
Chaukot (Mr. Da\,is, Co~nmissioner's order of 20th February, 
1903) . This ~ v a s  one of the Lakhorakot cases referred to above. 



ill this as in the other cases of the series it was held that the 
mere fact 01 the hissadars getting muta- 

Milt ation by tion surreptitio~~sly for a lapsed holding 
hissedar. without ever obtaining or asserting actual 
possessiotl could not in any way affect the rights of the khaikars. 
"Mutation of names in the phants is conducted at headquarters, 
and it was very easy to conceal what was being done froin the 
khaikars thenlselves and get entries changed without an inquiry 
whether the village was held entirely by khaikars or not," says 
?dr. Goudge (Page 1 1 )  . 

Another lnga case was that of Tilok Singh of Naugaon versus 
Lagas. 

Dalip Singh, in which the Board delivered 
a long and important judgment by Mr. 

Hardy from ~\rliich quotation has been made above. 

111 that case no decision 011 the principle involved was given ; 
but it was remarked that the decision "would probably depend 
on the degree of separation or connection ~vhich is held to obtain 
hetween an as1 village and its lngn" and "it ~\?ould also depend 
on the constitution of the khaikari body." The  connection be- 
tween lagas and their as1 villages is a point to which little atten- 
tion has ever been directed. I t  varies greatly ; some lngas are 
mere modern extensions of a large central village, whilst others 
represent small old-established villages practically quite separate 
from the village to which they are subordinated. An interesting 
side light on the question may be found in paragraph G of Mr. 
Batten's Kuinaun Settlement Report of 1848 (page 276 ol  the 
Collected Reports), where he remarks that "most oE the quarrels 
were satisfactorily arranged by the separation of dnltllli froill nsli 
mauzas, rendering the former independent and enjoying the dig- 
nity of their own pottah." 

The question ol a khaikari community holding a separate 
village, or only having lngn of an :as1 village may thus have 
depended in many cases on the simple order of a settlement 
officer, passed without any consideration of any possible effect 
on thc status of the cultivators. Where an old-established lclga 
could so easily be transEormed it ~vould seem unfair to make the 
status of the khaikars in such a lagn suffer from the accident of 
their lags not having been separated at settlement. See, how- 
ever, RIr. Batten's rules for the Garhwal Settlement regarding 
~adhanships and the settling of mahals printed on pages 98-100 
of the "Collec~ed Reports," and in particular rules 12-1G regard- 
ing the pl-inciples of separatins or keeping united nsl i  a ~ i d  dnl<llli 
villages. These rules, however, though showing the principles on 
which orders were passed, do not throw inuch l i ~ l i t  on the 
original nature of the corir~ection bctween the nsl and the laga 

village. - 



.I furlllet i ~ ~ s t ; ~ n c e  oS a relinquishment l ~ y  a khaikar in such a 
village, executed ill Savour of the hissadar 

lIntlawns. being q~1i15hed and the land given to the 
khaikari 1)otly nlav be fourid in Khinla and others 1:ersu.s hlohan 
Sing11 and others,' hlr. J. K. Reid, Coinmissioner's order of 8th 
January, 1889 (appeal 97 of 1888) . 

An insidious method of attempting to obtain khudkasht in a 
khaikari village on the part of the hissadar 

to  l r i ~ s n d a r i ~  to get a khaikar to give him a usufructu- 
qy khaikar. 

ary mortgage of his holding on condition 
of relinquishment in default of redemption. The  hissadar in 
such a case counts on being able, ~vhen the relinquishment is en- 
forced, to point to his long cultivating possession when the other 
khaikars object. Such a mortgage is inadmissible and the khai- 
kari body can resume the land if the holding is made over to the 
hissadar in this way. (Prem Singh versus Johari and others of 
mauzas Sadai, Malla Chaukot, Mr. Shakespear, Commissioner's 
order of lGth June, 1903) . 

(14) Hissadar eflecting att entql in Ith.nikari villnges 
Resultant status 

The  consequences when a hissadar has once obtained a footing 
Hissadar aetuallyin a wholly khaikari village form a ques- 

effecting entry into khni-tion to which too little attention has been 
kari village. paid. The khaikars cannot turn the his- 
sadar out again, itf they have slept on their rights for so long a 
time as to bar their suit by limitation. In one of the Lakhora- 
kot cases, that of mauza Buransl)ani. the hissadar did effect his 
entry openly. The  land, which he got one khaikar to relinquish 
in his favour was actually in possession of another khaikar, 
Chamia. The  latter fot~glit the hissadar up  to the Commis- 
sioner's Court on the question of mutation, but failed in this as 
also in a subsequenr suit for the land. Seventeen years later at 
settlement the khaikari cominunity put in a claim for the land, 
but as Chamia had been holding as a sirtall for 17 years and it 
14~as held that the other khaikars must have known of his pro- 
longed struggle for the land, their claim failed by reason of limi- 
tation (Rnp Singh and others ve~sus Mangal Singh, of Burans- 
pani, R4alla Chaukot, order of the Board of 2nd February, 1904). 

It'lien, llo~vever, the llissadar has in any way effected an entry 
and got khudkasht pos;ession, his having 

Status after hissadnrdone SO should not on principle affect the 
has effepted entry. rig11 ts of the remaining khaikars. Mr. 
Reid's ruling in Debi Dnt iQrr.sl is Prem Sing11 and others, quoted 
by hlr. Parir\*. is of great importance on this i)oint : the reference 
will be found in paragraph (12) above. The equity of this 
ruling is obvious. That  a whole body of ~ n d e r - ~ r o ~ r i ~ t a r ~  CUE 
tivntol-s should he 1-educed to an inferior position, merely by a 



hissi~dar getting possession of one lioldi~lg is eviclently wrong. 11 
a ~ ; ~ m i n d ; ~ r  in ihe pl;~ins bought out one ol' llis t~~~tler~lf loprietors ,  
1 1 0  one \\.oultl think 01 suggesting that all the o t l l e ~  ullder-1x0- 
l~iietol-s in the ~naha l  slloulrl thereby Ije 1.et1~1tetl to or-cullancy 
tc:nan ts. Unl'ortu~lately in practice this ruling is h:~l)i:uall y tlis- 
1.egartlcc1 Iroln ignorance of its existe~lcc or I'ron~ igrioi-ic~ice o l  the 
1';lcts o l  the individual case. T h e  i~su:~l  inquiry in such c:tses 
irery rarely goes heyoncl the questior~ oC ~\.hether the \,illage is 
one in ~vhich the hissadar has culti\-ilting possession. T h e  fur- 
ther cluestion as to when and under rvhat circulnstances he got 
possession is hardly ever raised ; i t  is assumed that the village is 
all orclinarv mixed one. T h e  khaikars having !o$t their original 
uninvaded'position make no further effort to re:is:;ert their spe- 
cial r i ~ h t s  in subsequent cases, owing no do1:ht mainly to their 
ignorance of the fact that they still halve n pri\,ilegetl position 
I t  is this fact that explains the ,keennes or the hicsaclars to 
acquire khudkasht or even to merely get in the thin end of the 
1:edge hy a nominal mutation in such villages, 3s noted 1)y Rlr. 
Goudge (page 11). W'hat is really needed is the colnpiling of a 
special village record showing once and for a11 the villages in 
~vhich under-proprietary khaikars are holding with spec.ii11 sta!us 
and privileges, thus redressing the original wrong dose to this 
class at MI-. Beckett's settlement. Such a record should include 
not merely those villages that have, survived intact u p  to the pre- 
sent, but also those which have been in~fatletl hy the hissadar, 
but  in which by Mr. Reid's ruling (ant1 o n  the I~asis of simple 
justice) the khaikars are still entitled to the special ~lnder-pro- 
prielary status. 

A solnewhat similar state of things ro that ~~rotlucetl hy :I h i s  
sadar getting khudkasht in one of these vi1l:iges I-csl~lts from ;I 

khaikar acquiring the hissaclari right oirel- his olvn or other holtl- 
ings in such a village. In such a case lie ~vo~l l t l  tlearlv contiiiuc. 
to be a khaikar in his cultivating possession on the s:lme ]win- 
ciple as that laid down in Mr. Reid's I Itling. If he sr~ccecrlad to 
a portion of a lapsed holding, it wol~ld l ~ e  as one of [hi. linnch 
khaikars and not as a hissadar. 

T h e  holding by a padhan-hissadnl or p;~tlh.tncli;iri li~ntl i n  
khaikari \rillagc is not ;l Ijolding or khucl- 

P ~ t l h n n ~ l l a r ~  lfinl kasht (Khushh:~l S i ~ i q l ~  , , P I  c . l r  7 Lac h hi nllt l  
i u khaik~ri villages. others ol Dyona, 'Tall;! Dol-;I, Board's order 
o l  9th May, 1888) . T h e  padlian holtl\ his p;~dhanchari land i n  
the capacity of a sirtan of Governni~.nt. ant1 not 71-i h hismdnr i 
right in it. 

(15) Rent  in k h n i k n ~ i  rjillngc,~ : rlc/n~rli i , l ,q Klrnil;ni.,q 

I n  these villages, in Sir Henry R I I S  ~\.o~.tls (K11111:1un 
Report, page 16) "a sub-malgazar or g l la~-- l~ndl~an realizes the 
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quoted ill  paragrap11 51 of the Garhwal Settlement Ileport)" 
(hlr. Goutlge, page 1 1 )  . 

Since [lie llissaclar cannot get ljossession in such villages, does 
not succeed to lapsed holdings, has no right in anything but his 
lnalikana in connection with them and "has no power to inter- 
fere with these khaikars or their land" (Sir Henry Ramsay), 
the logic of Mr. Goudge's remarks is irresistible. T h e  panch 
khaikars are the successors to any lapsed or abantloned holdiilg, 
a~l t l  clearly if anyone is entitled to object to a khaikar's trans- 
ferring his holding i t  is the other khaikars and not the hissadar. 
T h e  latter's sole right, his malikana, is safe being recoverable 
iron1 the whole body of khaikars if the transferee defaults. 

I think the right of under-proprietary khaikars in such villages 
to transfer their holdings should be recognized, as is implied by 
Mr. Goudge. If the other khaikars object, thev might be held 
entitled to resume the holding, having the trans'fer cancelled, or 
they might simply be allowed the right of pre-emption. 

I dismissed on  the above principle, and after consulting hlr. 
Goudge, the claim of the proprietor to have such a transfer b,y 
gift cancelled and the land given to him, in an Almora case, but 
the decision was not appealed. 

As the question stands at present, however, subordinate courts 
in Kumaun are presumably bound by the only available ruling, 
Colonel Fisher's. 

I t  is, however, worth while calling attention in this connection 
to Sir Henry Ramsay's remark in  the case of Dllan Singh riel-sus 

Makandu of Kot, reproduced from Rlr. I'auw's report in para- 
graph 4 above. I n  disallowing the mortgage by the khaikar he 
said, "as there is no special clause in the settlement agreement, 
and the whole village does not appear .to be in the hands of 
khaikars, I do not see why the khaikars of Kot should be differ- 
ent from others." T h e  second qualification oE this remark cer- 
tainly suggests that Sir Henry Ramsay might have differentiated 
between a mortgage by a khaikar in a ~vliolly khaikari village and 
a similar mortgage in a mixed village. Even in the latter class 
of village, as has been noted in paragraph 4, the question of the 
power of mortgage is an open one. 

Partitions of joint holdings in such villages are made under 
the Kumaun Partition Rules as in the case of other khaikars. 
I n  the case of gaon sanjait lands of the khaikars i n  such villages 
partitions may, as with hissadars, he made ~c; l :n~shn~.n l r  accortling 

I 6  to the respective rents paid by the j~arties. or 11y niawari hant" 
each family taking an equal share ; this ~elers ,  01 course, to satl-  
iait land held by the village khaikars 1v11o ;11~,o have separate 
\loldings. For an instance of m a w n ~ i  hccnt arnon? khaikars the 



case of Dalip Singh and others uersus Ram Singh and others of 
Tanda, Borarau, may be rcl'erred LO (Mr. Giles, Commissioner's 
order of 31st August, 1891) . 

Where some khaikars wish to cultivate gaon sai~jait waste pas- 
ture and others object, the former must resort to partition ; the 
majority cannot coerce the minority or settle the disposal of such 
land ; unanir~ious agreement is necessary or else the division of 
the land by partition (see Jasodhar and others z~ersus Kamli and 
others quoted in the hissadari chapter on the partition of gaon 
sanjait ; this was a khaikari case, the principle applying equally 
to hissadars of khaikars. 

(18) General 

T h e  above paragraphs have discussed the position ol' this spe- 
cial class of khaikars in almost all points. 

They have right over unmeasured land and gaon sanjait in 
their village to the same extent as the hissadars have in khud- 
kasht villages. The  hissaclar has no right to cultivate unmea- 
sured land in the village (see hlr. Pau~v, as quoted in paragraph 
1 2 ) .  

Extensions oT cultivation are, of course, rneasured as their 
khaikari at  setilement. 

Gellei-a1 l y speaking, they occuljy a 511 onger position than khai- 
Lars in other villages in all points, but there is much need for a 
clear ;~n(l authoritative series of rulings a i ~ d  formulation of prin- 
ciples, which the court should follo~v i11 dealing with these corn- 
munities. Many points have never yet been discussed by the 
higher courts with reference to, and with a full consideration of, 
the starus of these khaikars, and oil some points there certainly 
secms to be a need for a revision of existing rulings. 



( I )  C1assc.s o/ .sil l r i ) ~ s  

'l'lle sirtari, ou tenari t-;I t-will, Iorms thc tliirtl oE the  Kumaun 
trinity of agricultur.ists. 

l ' h e r c  is solrle conl'usion even in MI-. I ' ; i~~w's ;~ccount  lrolu ;I 

I;~liure 10 rccog~lizc tile sinil~le 1';lct that llic tcr.111 sirtan covers 
:it 1e':lst I'o~tr tlistil~ct kinds ol: tenancy, ~,\l'hic:h shloulcl r'cally to 
soliie cxtent I)c given tlifl'crent s l ;~tus  ;111(1 rig.111~. 

'I'lic sirtali, lio\vcvc~r, i l l  ; ( I 1  liis ;~sl>cc 1s is ;I pel so11 01 sni;111 
ilriporta~ltc ill the Ilills, irntl ;IS a genuine ten;lllt agriculturist 
Ile occupies ;I very insignilic;~~lt positioti i l l  the econo~nic: systclrl 
ol' Ziuni;~ltn. 

As hi15 Ixeri i~ic~i t ior~ccl  i l l  a11 e;~iIicl- ~ I ~ ; I ~ I L C I ,  ; I I ) O L I I  !I1 l ~ c r  
tent.  loll ; I I I  the l ; i l~d in Garhwal is c ultivated I)y Iliss;~dars or 
khaikars and  only about  G per cent. by sirtans (sec Pauw, 
1);lg.c l!J), ;11i(1 0 1  this (i 1 1 ~ 1 .  c e l~ t .  wlllit 11 i 4  511own ; I \  t r~lt iv;~tctl  
I)y solme clcvcli lllous;~rltl tc11;11itj i l l  niillute holdi~lgs, ;I con- 
s i t lcr ;~l~le  prol~ort ion is hcld I)y w l l ; ~ ~  ~ i i ; ~ y  I I C  C ; I I I C C ~  ~~omi l i ; i l  
sirtans. 

'I'lie gcniline ;1gric:l11 turists sirt;rn, wlio is only ;I  s i r t ; .~~l ,  I'orms 
only a l'raction ol' the elcven thous;~ntl ; ~ n d  lloltls c~o11si~dcral)ly 
less t1i;ln Ij per cent. ol' the lancl. 

'Thel-c ;Ire no  figl~rcs ;~v;~il ;~l .) le I'ol, t l ~ c  n~~ l r~ l ) e l . s  ol sirt;~ns 
;~ricl the ;trca hcltl by thcni in Alnior ;~ ; ~ n d  Naini TaI ,  Ilur: thc 
pro1x)rtion is prol);~bly not very tliflercnt. "Thcy ;Ire r)l littlc 
inlportancc" s;~ys Wlr. Golldgc (page 12) . 111 N ; I ~ I I ~  rI-;~l, h(: 
says in his separ;rl'e N.;~ilii  T;II rej)ort, they arc \ ~ C I . Y  I'cw i l l  

nuliiI)er, ;~n t l  are  niostly cither tl~onls holtlillg 1;111(1 on scrvi(.e 
tenure 01- hiss;ldars O C  0 1 1 ~ '  vill;lgc cll l t iv;~~illg 1;111(1 i l l  ;~not l lcr  
village. 

0 1 i c  m;~ in  reasoli wlly s i r t ;~ l~s  ; I I . ~  so I'CIY is, ';IS Ile rcm:~rks 
i l l  his K a I i  K ~ I I ~ ; I L I I ~  I ' ; II .~;III;I  Rcpol.t, l l i ; ~ t ,  ;IS I';II. ; IS  t~~ossil) le,  ;L 

hiss;rtl;~r cultimtcs his I.;r~icl 'hiniscll or  I)y tloln s c r v ; ~ ~ ~ t s  or othcr 
Iiiretl I ;~ l )o~~rcrs ,  atit1 he  only 1cr.s ou t  11ic 1;11i(1 1vhe11 I I C  c;~rllint 
gct Ia l~our  to cl11tiva1.c it. 

'1'110 11 islor ic;~ I origin 01' t11e sirf;~ 11s is l)ri(~lly g i v c * ~ ~  i l l  ~ : I I . ; I  
g1.;11)11 10 0 1 '  b [I.. l B ; ~ l t ~ l ' ~  I . ( ! ~ O I . I ,  1 ~ 1 1  i (  11 I I ; I S  I)ct111 r q ) r o ( l ~ t ( ~ ( ~ ( l  in 
Cliaptcr 1. 



'l'he l 'ollowi~g va~.ieties ol ter1ul.e arc a t  l~rerellt classed t q c d K l  
as sirta~li, aud tllc holders co~uidcred as s ~ ~ l ~ j c c t  to tlle gcllcral 
custo~lls relating to sirtall tellai~ts : 

(i) 1 1 u 1 - - 1 1 1  is I !  I h i 1  la11 

The mnuruei eirtl~11. lo whol~l (;olo~l.cl Gowall ~-cl'cl.rcul ill 1837 
as 1)eiilg "ge~iel.ally l~ermarient" (l'auw, 

I J  1 )  . 111 the cases wherc big hissadari l'arrlilics 
I i o l t l  col~siclcral~lc a1:cas oC lailcl wliicl~ are too large to cul- 
livate ;IS kli~iclkaslit ;r~rd alc IIUL l ~ e l d  by kllaikars, holdinp 
arc ol'lcl~ l'uul~cl \vliicli 11ave beell helcl by sirull, l'a1ni1it.s 
lor scvcl.;rl genera~iolls ; I L  a iixed rent or a rent ol~ly varied 
i t  s t t l e ~ e i t .  'I'llis is the class of sirtan about whose occu- 
l)a~icy riglits tliere have bee11 conllictir~g decisions. They 
lriust origiilally have I~een very near the status of kllurnis 
or kainis, whicll latter class apparently rose froin sirtans by 
cvolutiol~ ((.I. l'aitw, ~);tragralh 58) . l'robably sollie ol: 
t11el11 were really old khurnis or kainis, who failed to get 
i.ccol,tlcd as kl1aikal.s at the lorlilcr settlcnients. They still 
ol'tc~i assert tllcir rigllt ol' pci.l1iallellt occupancy and ltliglll 
l'airly bc allowed this right. 'They have evidently suEered, 
as R.1 I-. I'auw says, l'rorli conl'usioli betweell the paekasllt and 
the sirtau 

(ii) Scc:ondly, tlierc is l l ~ c  111otler11 ' I  I ~)l.upcl.", ; I  

tenant-at-will llolding under an agreen~ent 
'l'be modern sirCsn, sollietimes written and sometimes verbal, 

ol recent date. H e  is the real tenant-at-will wit11 no title 
to any pernlanency or privileges. As we go back tlirougll 
the last century, however, we pass in a way from the one 
c:l;lss illto the other. T h e  niodern sirtans inay be more 
c.Ii;~llgc;~l)lc, I ~ u t  ill l l l i ~ l i y  cases lic may settle dlmun ancl liis 
chiltli~cl~ bcconlc nza~lrusi tenants in the course of the next 
celitul.y, just as thc old-estt;~l~Iishcd sirtans were once ne\zlly- 
seulecl tC.l l i111l~ ~ I I  i~gTeeillelIL in.  pasL generatiol~s. 111 ariy 
a t te inp to elistil~guisli rhe t w o  cl;~sses the difficulty would 
Ile to fix tlie periotl lo wl~icll i t  \voi~ld be reasonable to go 
1);1c.k. 'The 1icreclital.y tenan t whose tam i l  y have llcld the 
S;I I I IC holding for l~erli;~ps 120 years deserves some c.ollsider;t- 
lion, llut is the tenant whose continuous holding dates fro111 
1850 01. 1870 to be held an old'l~ercditary tenant or no t?  

(iii) ' l h c  tliil-d cl;~s, ol sirtans consists of dollla who are 
Nominal sirlells ; lil.s ~ ) ~ ~ i l ~ l i l l ~ i ~ y  i1l.t i~;llls, village Sel-V;LntS, p10~1gh- 

rvlnss. 1 1 1 . ~ 1 1  ;111(1 I I I C  like, ;ltitl who  re soinctimes 
givcn ;I  liltlc 1:111tl to c,l~ltiv;~tc 1'1.re o f  lcrlt, or a t  ;I ~ionlin;rl 
I ,  1 I C  o r  I s r i c e s  Co~~ ipa rc  Mr. Goudge, 
;IS (1uotuI :11wve. 'l'hey ;Ire ]lot i . a ~ l l y  ;~gricul tunl  tenants 
i111(1 I I I C Y  1or111 :111 ir~sig~lifici~lit  lit^^. The  g l ~ i t t  majority 
( 1 1 1 1  i\l;~tc: o~l ly  as rct~v:~nts ;Inel not r , l l  tllcil. own ;~ccount : ~ t  all. 
'I'liis cl;tys or sirtans I~CL'CIS 110 spccial uoiisidcr;ltiutl. 



( i ~ )  ?'he lo~ l r th  class of iloini~ial sirtens results p:irtIy, 
as Rfr. Pauw says (page 50) , "Crom 

Nomilla' sirtuns ; an  exchaege of land for cultivatioll colld class. 
between hissadars or froill a. hissadar 

cultivating in coill~non waste" (soil, rneastu-ed waste). I11 
the latter case, however, tlle llissatlar could hardly be called 
a sirtan ; he  cultivates the gaon sa~ljait  in his capacity ;IS 

one of the l~issacI:u.s, tlzoug11 he may pay somethijig extra 
above llis proportion of the assessinenl. Ti1 addition to 
hissadars cultivating as sirtans by excl~ange ol' land $01- coil- 
venience, a hissadar of a kllaikar wrho 1x1s a very sinall hold- 
ding inay take a little lailti in sirtani tenure to assist in  
inaintaining his family. 

ll\rllere suitable ~vaste 1r111d is available, ho~vever, lle ~\rould 
naturally preper lo extend his cultivatilon into unnleas~~red 
lancl. 

In this clabs, ag;~in,  llle culti~.;ltor is priill;~l.~ly a I ~ i ~ \ a d i ~ r  or 
kllaikai-, and only in a secondary u.ay is he  a sirt;ln. 

T h e  Paekasht tenant clocs ])lot esisl as ;I sejxtrate c la\\ 11o~\~. 
.\ jirti111 01 ally of the foul t lasses a11;ty 

Pnek.iahtl tenant. be it p;lekasl~t (non-~esitlei~ t) cultivntol-, 
but the ter-111 is rarely, i l '  ever, heard in current use. 

?'he leal agriculturist sirtans 01' tlle first t1t.o clashes are ;(I1 
t 1 ~ 1 t  it is i1ecess:iry to consider in this c l~apte~, .  

T11e points requiring consicleratio~~ are few ;tncl I';~irly sinl1)lc. 

T h e  cluestion of liability tlo ejectunent i l l  ille:th~lrctl ;tnd 1111- 

ilicasured 1;lnd respecti\ely, the n~ r t l l od  o l  ejecuilclit, :lnd tllc 
cos to i~~s  regnrdiilg compeilsation lor il~iprol;einents form tllc 
most rlolable points to be discussed. 

(2) Liability l o  ejecct~)zelll : ntenslr~*crl Istm 

As ~ e g ~ r c l s  the claim to occup;i~lcy right ill okl me;lsured 
1;ulcl avhicll is practically only raised by tenants clainti~lg to 
lie maurusi sirtans of old s t a ~ d i n g  a history of the cluestio~~ is 
given by Mr. Paulv as follows (page 47 oC his report) (see, 
ho~\rever. rnJr remarks fo1101\?ing tlle qulota tiori) : 

6 I 
.\3 leg;t~cls ~ h c  I iglil ol sirt;l~ls 01. long st;rllcling to ;I l)el-11ln- 

11e11t occupancy, the mosl various i uliilgs have beell give11 ; ~ t  
tlifferent tiilles. 111 the case of Rlopta and others or li;ljyun, 
Talla Nagpur versus Kitalu, the pliiintifls, wllo 11:tcl llrlrl 1,t11d 
as sirtnns since 1840, if not earlier, sued in 1574 to h ;~vc  tllcir 
Iioldi11g made n kllnik;~ri one. T h c  C:our~ oI first i~istanre llrlcl 
t l l ; ~ ~  plilintiRs slhould have sued ~ v i t l l i ~ l  three yea1.s fro111 settle- 
111c1rt to ;11ier the entry : " $ k t  S ol  lS69 is not i l l  1 o l . c ~  in tliir; 
rlisliicl, ;111cl lllciclore Ic~lgtli ol' tcl1u1.e doe5 not givc ;III  occrl- 
panty light. rII'l~eic is ;i \v:lrit ol  sequelice ill tllc ieilso~lillg, but 



Sir Henry Rainsay i~ffirrned the decision (2lst A ,rill 1874) . On 
the other hand, in the case of Parmanand an d . another versus 
I%i ju  ancl  o~1ici.s o f  laspur, lHlauncly;ilsy~i~~, tlie ~Iaintiffs, llissa- 
~ I ~ I I - s ,  sued to reco\rei. laid Iron1 sirt;ins Iliju ;in d otllers, \r:hose 
I I ; I I I ~ C S  were not eillerecl in   he set t lement papers. I t  \jras found 
~ l i ; ~ t  ~ l l e  1;i~ler h:ttl Iieltl Inore t1i;tn r l l i ~ ~ y  yeirrs, i~nd  therelore 
" b y  the l;lur 01' liiliit;~tioil" c o ~ ~ l d  not Ilc t l i s~urbd .  Sir Henry 
K;IIII';;I~ ~lismissetl the hissadal's ;~ppeal ( 1  5th January, 188.1) . 
I7iil:rlly on 24 th August, 1885, it was decided by Mr. Ross that 
the dcl'ei~clan~s having i ' i i . ~ i ~ ; i l l y  ; l i i  0(.(.~11):111(-y te~iure were only 
liable to pa); I-ent as  khaik;ti.s. 'I'hu3 the transformation was 
made coinl~lete. The  I'ainous decisions of La1 Singh versus 
ilnl.;~r Sing11 ; ~ ~ l . d  0111ei.s given by tlie Iloai-d on 2211d September, 
1887, finally decided that sirtans could not obtain occupancy 
i.igll~s 11). length 01' tenure. T h e  plai~ltiffs sued to eject the 
defendant, ;I sirt;in r\.llo had held over twelve years. T h e  
evidence was chiefly of a negative character, but it was found 
that there was ilotl1i1lg to show that sirtans obtained occu ancy 
rights alter trve11.e years' possessioti, Mr. Daniel1 accor I inglly 
held that "die Co~llnlissioner's decision is contrary to usage in 
Gr~rlnval, ;lnd  nus st therefore be ~.e\;e~.sed". This decision was 
lleld to govern all cases till 1891, though it would appear that 
tlie Board did not intend a stri,ctlv literal interpretation oE the 
1-iiling that no length of tenure ri,hatever r\*ould confer occupancy 
~aights, b y  tlie case of llati Ram ~ ~ - s ? I s  Slier Singh of A~~ikot i ,  
Nandalsylln, in ~vliich tlie plaintiff, a sirtan who had held since 
1857, sued to establish a right of occu1,ancy and got a decree rohich 
\\-as confirmed by the Board on the (it11 ]a1111arv. 1890. In  the 
case of Uttam Natll rjersus Murthi, oE i in r i ,  h~a l la  Dhangu, 
I~or\-e\.er. the plaintiff, a sirtan, ejected from waste cominoll land 
lj1.oken u p  1~ Iiim since settlement, sued, for reinstateinent. On 
t l ~ c  16tli ]ai'iuai-j~. 1889, [lie Commissioner, h.Ii.. Reid. ruled : 
"There is ;lo l:~r\.'oi- custom in Ga~.li~\.al that leaves an occupancv 
a ~ ~ d  iiiil)l-o\~iii~: tetlant at tlie liiercy of the co-called landholde&. 
T h e  first principle of the land la\< in Garhwal is that in settled 
and ;messed lands only h:i\.e the so-called land holders complete 
I I i d i i  r o e  I l t  . . Landholders, so-callecl 
1l:tve therefore no preferential cl :~i~n to land broken up  by culti- 
\qtors ~\lithout aid iron1 them, and if those cultivators remain in 
possession lor :I suficientlv long tinie unopposed by tlie land- 
llolders or with their consent, the laudholdel-s have no title to 
c.icct t1,rnl''. Tlle Ronrd in ul~holding this judgment ol~served : 
"l'lie I';lc~ ;Ippcars to be that rvhen hiessrs. Trail1 and Ratten, 
; r ~ ~ d  to sonie extent, also >[I-. Riickett nlade their settlements, 
! C I I : I I ~ ~ F  T V C ~ C  scarce in the llill tracts and the q~~es t ion  of occu- 
pm,c\. 1.ipJ11.; received little attentioli . . . T h e  sirtan is a 
p ~ ~ r c l \ ~  e o  orclipant of 1;rnd and must not 1)e confound- 
otl r \ , i r l ~  te~ian t.; ' \ \ . I10 have broken up  and brought under cnlti- 
\?ntio,~ T\.;Iste land. and have continned to occupy ilninterrup- 
teilly t111.nligli a long series of rlersrls Amar Singh. 



This seem to be about the only question on whicll Mr. Pallw 
has really got confllsed. I lc 11:~  mixed up lure t o ~ n l l ~  clistinct 
ques ti.ons. 

There is, firstly, the question 01 sirtan who has cultivatetl 
old measured and assessed land lor many years arlrl ~ e h o  claims 
occupancy right on the ground of length oS tent1l.e. This 
covers the cases he quotes do~v11 to a n d  inclrlcling 1.31 Singh 
.I)ET.StIS Anlar Singh. 

And, seconclly, there is the case of ;l sirtan who has broken 
up and reclaimed waste land and held it  for a long time, ;lad 
whose claim to occupancy right rests partly on his having been 
the original cultivator to break ulp and improve the land and 
partly on the principle that the hissadar is not tlie real proprie- 
tor escept in assessed ancl settled 1an.d. This is clearly the 
meaning of the Board's order in the Uttam Nath case, though 
the land there was nleasured land, it was, however, waste land 
which had never been cultivated or assessed to revenue. See 
also the settlem.ent instructions based on this ruling, which 
have been reprodu'ced in, Chapter 11, paragraph 4. 

And the case of Rati Ram versus Sher Singh is on exactly 
the same footing and not, as h4r. Pauw implies, parallel to 
that of La1 Singh versus A~nar  Singh. 

In Rati Ram ve#rsus Sher Sing11 the tenant had broken up 
and reclaimed unmeasured waste, accor4ding to the story which 
was accepted, and the land had subsequently been measured 
at settlement as khudkasht. These twlo cases have thus noth- 
ing to do with the question of' acquiring occupancy rights 

by mere length of tenure in old measured land. They are 
simply the first steps to the custom of conferring khdikari 
right on a sirtan who had broken u p  Nayabad and held and 
improved it for a long time, whi,ch custom was developed into 
a fixcd principle at the last Garhwal settlement. 

This latter custom has been fully dealt with in the chap'ter 
on khaikars (paragraph 4 acquisition of khaikari right in un- 
measured land). 

If this custom. relating to Nayabad and unnleasurecl land is 
to be extended at all on the strength of these rulings, it can 
only be to the extent that he breaking u p  an'd improvement 
of a hlolding of waste land and i t s  tenure for a long time gives 
a right of occupancy even \\!hen the land was measuretl land 
belol-e the tenant reclaimed it, though the rulings do not 
authorize its extension to ;~ssessed proprietary land l~aying 
revenue. Rut the other principle, that of La1 Singh versus 
r\mar Singh, that mere length of possession in old measuretl 
and assessed land gives no right o l  occup;rncy, still holds good. 
I t  was not disturbed, as has been pointed out 11y tlie two later 
rulings quoted by Mr. Pauw, ancl i t  is the principle still followe(1 
(c. g. Bijlya ancl others I)PY.FU.F blachendra Singh and others ol. 
Mirchora, r\s~valsyun, 1)y R4r. I). T, Roberts, Comrqissiollc)., 911 



t h e  3rd of h lay ,  1892, Kllinla and otl~ers uer.rtl,.f Jai I)eo of 
Clletar Giwar, by C:olc,ncl Erskine, Comminiot~er, '26th uly, 
1890, and other rulings). Compare ;ilso the rules for the '? 'arh- 
wal Survey at h e  li~bt sertleinel~t rule 31 ; "occupancy by a 
sirtan since last set~le~nent o c r i n  the last twelve years 
will not give him khaika1.i 1-igllt." This principle ;11so extends 
to the simple extensions o f  iIn old ,holding oE measured land 
into adjoining bits of unmeasured ~ ~ a s t e .  Such extensions are 
merely im1)rovements of the holding and the sirtan acquires no 
superior right in them. S r r  the settle~nent instn~ctions in para- 
graph 4- of the chapter 011 khaiknrs ;rntl Rutnr Sing11 and others 
of mauza Ubot versus Sarul-, Singli, order of Mr. Hamblin, Com- 
missioner, 1o.f the 19th April, 1900. 

Taking the whole question, then, i t  may, be laid clown that- 

(1) a sirtan gains no occupancy right by mere length of 
tenure in old measured and assessed land or by extending 
his sirtan holding into adjoining unmeasured land. He 
can be ejected at any time ; 

(2) a sirtan lvho lweaks up ancl reclaims a t  his own 
.expense and by his lal>oul- a holding in unassessed waste 

(nap or benap) and holds it for aconsiderable timewcquires 
(undtr the conditions ~ i v e n  in tlie settlement instructionc) 
an occupancy right in ~t and cannot he ejected. 

'I'he first rule is, of course, subject to the possibility that a 
tenant might prove that he and his family had really 1)eenl lvold- 
ing as unrecorded khaikars and u7ere not really sir~ans (see 
chapter on khaikars, paragraph 3 ) .  

The  con tested point in connection lv i  th the actual procedure 
oE ejecling a sirtan is as to ~t~hether  the hissadar can turn the 
sirtan out summarily, i f  the latter is not willin4 to quit his 
holding voluntarily, 01- ~chether the hissadar must file a replay 
suit for ejectment, or putting it i n  another lcilv, if the hissadar 
does eject a sirtan without 1eg;rl procers, is tl;e latter entitled 
to recover possession by sumlilary wit  ;rntl colnpel the hissadar 
to sue to eject him ? 

Mr. Pauw has discussed tlie question at considerable length 
in paragraph 53 of his rel~ort : 11ot as the lnost recent rulings 
have reversed the former custom, it is not necessary to quote 
his remarks in full. The  custom which prevailed in his time 
was that ;I sirtan summa~~ily dispossessed could sue ant1 recover 
possession and the hissadar then 11:td to sue to eject him, in 
\vhicll latter suit the questioll of colnpenmtion ( i f  any) for 
ililprovements was decided and t11e decree for ejectment made 
conditional on payment of the compensation, As in many 
caws no coin~~ensatio~i ltyas payn1,lc. this led to curious results. 



111.. I'aurv talks ol tlie "cnl.ious spectacle of n tenant forcibly 
(lirpossessecl \ \ l i t l~ou~  ixlpnlellt 1'01. i tr~l~rove~nellts suing to We 
I .CII~SI; ILLZI ;11iO I~eilig told L.O sue lor r:onipensation". l ' h i s  docs 
I I O L  sce111 ;I \.el'): st;lrtlil~g spect;~cle ; but 1 h;~ve seen in -4lmora 
n case OII  MI.. Y~LI I \ , ' s  pri~ici~ple, ~vliich was ~llucll Illore curious. 
.i sirl:tli sl~ecl ;111<1 got ;I clecree Sol recovery oC ~~ossession in 
\:I rlu;~ry a l ~ d  the 11 iss;~tl;~r t llereupon siretl ill February ; I I ~  got 

:I tlcc,i.ce l ' o l  eject~iielir-, 110 compen,;ltio~l being p;~yable. There- 
I ho~11 took out executlo~l ol illeil- ~.espective decrees and 
the It~dic-l.ous sl~ec.tacle W;IS seen o l  a p u ~ z l e d  court ordering 
tcie s i l ~ t i l i ~  to I)e l.estoreatl to possession anti at the same time 
clircctillg 'liinl to Ile tllrnecl out. 'I'he climax of the case callle 
\\.ller1 the sirtan l ~ ; ~ \ . i n g  Ixen t l l ~ l ~ ,  put in possession f l ed  a 
( . r . i l i l i ~ i ; l l  L~CSP;ISS case ;lg;tinst the Iliss;~tlar ;~ct ing u~i,cler his 
(~o~i~iter-dccl.ee. Colonel Erskilie's prillciple of :I suit by the 
tenillit 11nrle1. section !) ol' the Speciiic Reliel' ,Act a n n o t  stanti 
;rnv longer in view of tlie l->ro\risio~~s of rules 30H (7) and 21 of 
t!le I ;IIIII : ILII~ Rules. 

I'lle I;~t.el. 1.uli11gs :Ire that n sil-tan tenant when summ,arily 

hlodorn rulings. 
ejected by the lan,dlord ~vi thout  legal 
p1.ocess c-:~~iliot I-ecov'er possessio~l ; he  

call only m e  for conlpensati~on lor inlpro\,eii~en.ts or l'ol illegal 
ejcctrne~it. I'liis nlodern .p~-inciple was first laid do\\.n by Rfi. 
I-I;~mbl in. Co~lilii issioner, in the case of Hari Kislran Tisvnri of 
1n;Iuz:i I I ~)crsrrs Dllaranl Singh (Special Reve~iue 
.!\pl)eal No. 3 01' I !)OO-01) i11 ;i lengtlly iudgment, of. ~vllich the 
gist is gi\ .e~i below. T h e  principle IV;IS lolllor\red by Mr. Shakes- 
I)e;tr, C:o~i~nli>sioncr. in Jungari;i :,c1).strs Debi Sing11 ol' nr;~jgaoll, 
T ; t l ln  I<os~;ln, on rlie 231.~1 oC No\:ernbel., 1903, and this decision 
I S  1 c 1  1 . ) ~  the Board 011 nppe:ll. 

'The main points of  Rlr. Hnlnblin's judgnleilt were that n 
sirtail c ;~nnot  resist ejectment, and if the 1;lndlord sues for eject- 
111ent 11e imlst get ;I decree iindei- Ku~iinun Rules 304 (?) : that  
there is IIO 111-oced111.e in t lie Kunlaun R ~ ~ l c s  con.esponding to 
e j e c t l i l ~ ~ ~ t  by 1iotic.c a s  i n  the l>l;li~is : that when a I;indl,o~.tl 
\\.ishes to eject ;I sirtan he h ;~s  either t o  sue for ejectmer~t 01. to 
r ject l l i l r r  n;itIiou t legal process : thn t in the latter e\lcii t the ques- 
tion 1.01 decision is ~rliether the tenant can o l~ta in  a cleci-ee i'or 
oc.c.u1);11lc\; i ~ n d e ~ .  rlile 3013 ( 7 )  : that there is no doubt that he can 
I ~ I  c~;)nilxmsatio~i lor illeg:~l ejectl~ie~it  under rule 7013(8) (b) : 
11i;lt \\.lien tlic telinnt slles lie c ; ~ ; ~  o111y huccced it' the c-nu pro\?e 
tli;i t  lie Il:~s ;I vigh~ LO l->osses,ion, and it is not e~iough to prove 
illcg;il ejec-tlilen~ ; tha t i t  seenie<l t o  1l;rve been rec.ogliiued that 
i t  w:ls u~ i~ iec -cssn~~i l~  e~lcoui.:lgin~ litip2tion to :~llolc :I r ~ i  to 
jtrc ;I  I;~licllo~.cl Car ~-ec-ove~.y ol l)ossessioii when t l ~ e  landlor(1 
t ot~ltl  ;(I- olice ;rppl\: ~111-ougli tlie court for his ejectinent 3 r d  
nlllst o1)tnin i t :  ;,nil t1i;lt \vhiIe tI1r sil.t;ln 1\.:1s the]-cfo1.e given 
110 po\\.cr 01' ~xx-o\~e~. i l~g  possession i l l  cases 01 illegal ejectnient. 
I I C  \V;IS :~llo\\-rd rolnpens;~tion ill s~ich cases. I t  a n s  pointed 
o11t t1i;1t thi-o11gli the Kllrnalln Rules elsewhere speak of the 



1 6  possession" of land, 1-ule WB(7) only refers to the recovery of 
the occupallcy of lantl. 

< : o ~ ~ l p e ~ i s a t i o ~ ~  I'or illegal ejec tlllellt (.auld presuniably on1 1x 
c,l;~in~etl 1v1ic1.e tlie tetlalit 1i;lil  beer1 evicted horn Innd 011 1s. r lich 
c.l.011~ icere ~t ; I  lid i ~ i g  or IVII ic11 l~acl Ixen ploughed a ntl 1>re1)ared 
for c~;ol)s. ;~nct to tllc estent ol the danlage suff'erd b y  the tenant 
1'1.0111 the loss o f  such c ~ ~ o p s  ;111d lahou~.. Such clainls and those 
lor i ~ l l l > r o \ . t ' ~ i ~ t ' ~ i ~ ~  ;Ire the orily ones ever 1-;1ised bv the tenants. 
1\11 e;lrlier I-u I i ~ i g  a.11 icli 111s y lie c-o~npi~retl ~ r i  th tliose inen tioned 
al.)o\re \\-;IS tli;it ol Iklg Sing11 i . lel.strs hIotia of Pipali, h.lalla Silor, 
i n  ~vhich n !&.tan 11;1cl  beet^ ejected Iron1 tit-o liouses ;tnd chauks 
;1i1d t\vo fields. Mi-. D. 'I'. Roberts. Co~llrnisrio~lel-, gave l l in~  a 
tleci.ee for reco\.er): oC the Ilouses and chauks, b ~ t  refused him 
l)ossessio~l of the fields (orrler of the I l th May, 1892) . 

[Nora-A doubt may perhaps be ~uggeeted aa to whether euch cr sum 
mnry ejectment ahould be oelled an adillegal" ejeotrnent, "Illegal" suggest 
that i t  is contrary to  some positil e rule of lam or cllsfomary law. Tbc 
context of tho R u m ~ u u  liules as applied in tho above ruling hy Mr. Hambli 
might suggest that tho  compensat~on for illegal ejeotlllent refers to cases of 

" ejedtment of an occu~allcy tenant or a tenant holding under an agreement 
who would recover possebeion under Rule 30B('i).] 

'1-0 suril u p  l i ~ l ; i l l \ . .  tlle~i, ;I  ~ ~ I . L ; I ~ I  ~ ~ ~ ~ i i ~ i l ; ~ l . i l \ .  cjectecl by liis 
1 1 1 1 1 1  I I O  e C  o s s s i o ~ .  1 1 s s  1 I 1n.oi.e tll:~t hc 
II ; IS  ;I 1.iqIit to  1)oss~hhioll (;IS Ilolditig t111tle1 a n  unexpired agree- 
~ilelit, o; :IS ell t i tlecl, olldrl- tlie ,-ulil lp and i~~structions regarding 
ten;~nts In-e;ikiilg up ;111d i~~il>roving tiew land, to o c c ~ p ~ n c y  
riglit) . 

'l'llc.1.e ;11.c 110 tlclinitc 111le5 ~-c.g.artli~~g ~ I I ~ ) ~ . c ) \ . ~ ~ ~ \ c I I L  tell;~~lth 
I I I I  i I1i11il11e l o  1 .  l 'he p~.i~lciples e1nl)odiccl 
i l l  I he 1;1\v i l l  force i l l  the plains illigllt I'i~irly be applierl il l  iii.c>st 
cases. 

v l ' l ~ c ~ ~ e  ;IIT LC\ \ .  1.111iligh 01 ; I I I ) ,  i ~ i i l x ) ~ ~ t ; ~ ~ l c c  011 the Suhiect. 311.. 
IB;iu\\ o~i l \ -  1nake5 thc brieC reinark : 

"Keg;irtling tile assessnlent 01 coillye~~s;ltion, hIr. Koberls 
I-11lkt1, ;IS C:oliiinissic~~~ei~, t11;lt '111e Illere upkeep of the fieltls il l  

the o r d i ~ ~ ; ~ l - ) ~  oondi tion suital~le lor rile culti\xtion of 11le;lsul-etl 
I is t o  I o 1 1  I I o c o ~ p e ~ s a t i o i i '  'Coiilpeli- 
bation call o111y I)c gi\-c11 (01. 511r.11 i~i ipro\~nlents  tlle full Ilene- 
lit of ~vliicli the ~ ~ e s l ~ c ~ ~ ~ c l e ~ i t ~  1iai.e 1101 ~-c:t.l~e~l' (1';11ic~11;1111 S i ~ ~ g l i  
;lntl othcrs -i~clr.srrs Ris1111lu ;~nt l  others. l)a! ' ;~g;io~~ Khatli, 28tl1 
. \ U ~ U S I ,  1 S!):;, 1~1gc  50) ." 



:IS has beell sllo\vi~, they will generally get occupancy rigllt ; is 
tlieir re\\.i~rcl. 

'l'lle exte~lsi~o~ls ol cultivation by sirtans into adjoinirig waste, 
ulllicll do not give occupancy right under the prii~ciples Collow- 
etl, ~vot~lcl Sorni a lair grou~lcl lor a1~;11.ding liberal coilipensa- 
tion ; but other~vise the plantillg 01 a I'ew l'ruit trees, the cons- 
t i -uc t io~~ oS one or t11.o inlerior builcli~lgs, the terracing ancl 
\v:tlling ol inl'erior u~inlacle lancl, and occasionally the carrying 
of a water channel to the land represent, as a rule,  he linlit of 
a sil-tan's inlproven~ents. 

'I'here- appear to be no rulings relating to the question ol 
the hissaclar's consent b e i ~ ~ g  obtained to the making of im- 
provements by the tenant. I n  the case of the breaking u p  and 
inipi-ovi~lg a iiecv llolcling in waste l a ~ l d  the improvement l'orms, 
ol' course, the 1 ~ 1 i l l  object oE the teliure. Nor would any 
hissadar be likely to object to having his old llissaclari 
land extended illto a.djoini~ig waste. T h e  other classes 
o l  petty inlprovenie~~ts are 11:irclly likely to give rise to ;my dis-. 
putes ;is to the tenant's I-io.111 LO 1li:rke tlien~., and the hissatlar's ? 
conseilt may be presul~lecl ~t he tlicl not object at  the tiiiie they 
were nlade. 

Al'tcr ;~ l lo~ving lor the lengtll ol time during wllicll the sirti111 
way have en joyed the bellell t (of his inllprovenien ts, tllere is no 
doubt rega1.ding his right to conlpensa~ion for such inlprovenlents, 
except perll;~ps in the case of dwelling-houses. 

As regards, houses AIr. D. T. Koberts, Colllnlissio~ler in PIIII:L 
Nayal -uerslr.s Bishan Dat of Pandegaon, Pahar Chakllata, rulecl 
on tlic 9th lanuary, 1893, that a dwelling-housc is not an agri- 
c u l t ~ ~ r ; ~ l  illlfiroveil~ent lor which :I sirtan can clailll compensation 
011 ejectlllellt : a sirtan builds aL his o ~ v n  risk ; lie can remove the 
illaterials. 'This r u l i ~ ~ g  lvas coiliirilled by the Uoartl on the 14th 
June, 1893. 

Coiltr;~st, Ilo\aever, I .  I). 1'. Robert's other I ill l<:tg 
Sing11 .OL').SII.Y Rfoti, rcl'errecl to in  j)aragr;il)ll 3 above, 111 whicll 
a sirtan was restored to l~ossession ol' t ~vo  Ilouses and cll:~~tks 1111til 
coillpellsated lor tllen~. There are other rulillgs a~vai-ding coin- 
pensatio~l Sor llouses especially ~vllell a s i r ~ : ~ n  had beell, or ~viis 
being, ejccletl I'I.OIII his elltire holclil~g in ~ l l e  village. (?'he 
house very c.ol1111lonly t1oc.s  lot s t i i~ l t l  011 the c.ulli\.atctl l a ~ ~ r l  : i t  
is often built on waste t~llllleasuretl l;111(l) . l11 Jiva~lziiicl ~ I C I . S L { , S  

Pr~nil ol l i 1 1 1 1 ,  I~o~-:II . : I~I ,  1\11.. Ross, C ; ~ I I ~ ; ~ ~ ~ S S ~ O I ~ ~ I ~ ,  r11Ict1 
011 the 91.11 T)et~enil,e~-, 1887, "il' the Ilouse :111~cl co~rshecl ;11-e i r ~  tlle 
sirtani Ii111~tl . . . . 11e 'the la~~tllortl '  must pay ~ ~ J I I ~ C I I S ; I -  

tion." 'l'11c.t-c is cc~.titi~ily so111c equity i l l  tile view tllat I V I ~ C I I  ; I  

sil.tali loscs all tlic 1i111tl Iic holds i l l  ii village a1111 thus lids LO 



Ic;~\~c tllc vill;~gc ;~n( l  11is Iio~isc is rcndclcd \tror~liless to him, he 
slir~ultl gct solile co~li~pcns;~tioil 1o1- i t .  A Ilorire i\ ;I ~iecessi~ v 
lor ;I teu:r~it to c.1111ivate the I ;~ i i t l  Tro~n. 

?'lie differe~~ce I)et\vee~l the circrl~nstanccs in tllc l~il ls  ;~ntl 
tliose iii tlic plains I I I U S L  I)c ~ ~ e ~ n e r n l ~ e ~ . e t l ,  In the Ilills a si~.tan 
losing liis holding pl-ol);tl,ly has to set out to look for a n o t l ~ c ~ .  
Ilolding in i~notlier \.ill:~ge,  h her ever he can find o n e ;  in tllc 
plains tlie ejected tenant inerely takes some other land in the 
s;tlne village. I n  view, ho~vever, lol' the 1893 ruling quowcl 
al)ove it \t.o~~lcl scen~ tlia t colllpel1s;i ti011 c;ilinot l ~ e  :i~v;trdctl for 
I d~velling-liouse ; I co~\.slictl niig11t I)c ~1iffcrenti;itetl ;IS ; I I I  

:igri.c'l1lttt1.;11 i~illa~-o\~~eme~ir.  Collsirlc~.i~ig tlie <:inclr~~istanc.cs i l l  

tlie hills there ~\.oulrl nfot scelil to I)e 1i1~1cll dilfe~.encc I)c~\vec~l 
;I .  house I~ui l t  on the 41iolclii~g a~ici one I)uilt outside it in. \va$te 
land. 111 the latter case, howe\;er, the cirt;~ n co~ild not ~,rcsu~l~.-  
ably be ejected i'roni the house, :tt ; r n ~  rate ~vithou t oonll>ells:l- 
tion, a n d h e  might perhaps sell it if he'had to leave the village. 

It is inipol-tant to notice tlie phraseology of the rules ]>re- 
Limitation ,,f sl1if sol' scl-il~i~lg I in1 itat ion 601- suits for ( 01111)e115:1- 

cornpensation. tion i ~ i  Scheclule .4 to the K u ~ n a i ~ n  Rules. 
T h e  six lnonths' period runs iron1 the date of the dec~.ee 

(where there has been n suit) and not fro111 the date of esecll- 
tion of the deti-ee in I~loth cases. (Tliis I-ule, ho\re\.c~., I-iiises 
Eurthei- questions of ex f ~ c r r t c l  decrees obtained ~ v i t h o i ~  t. the 
kno~vledge of tlie tenant). i4 case in wliicll this question was 
promien t was that of Ratanillani ael.sz/s Churainani and 
Miramani of Siroli, Kamsyar, decided by hlr. Hanl l~l i~ l ,  Conl- 
missionel., on tlie 29th June, 1901. 

T h e  question of the i.elit paid by sirtans is an ul~illlportalit 
one, unlike the corl-esl~o~ltlii~g question in the pl;~ins. T h e  
former state ol  things is given in Mr. Pauw's p : ~ r a g ~ ; ~ j ~ h  4 1 
(~.elxocluced i l l  Chapter 1 S I I ~ I . N )  . 

Of the n~otlern custolu in G:ci.h~\.nl RIr. Pautv's orlly remarks 
in p a r a g r a ~ h  54 : 

"hlore than half of the sirtani holdings in G;r~li\val are Iield 
by literal sirt;tns, i. e. payers of tlie sirti or lantl 1-eveliue alone. 
This  may result Crom an exchange of land for culti\.;ltion 
l,et\veerl ' Iiigsadars, or from a hissadar, cul ti\,;lting in 
common \\.aste. I n  other cases near relationsliil, or Iriend- 
sliip induces one nl;ln to give another some 1:ind to cultivate, 
or  in  nelv or unprmlutti\.e \illages he may be brought in to 
;lid in the culti~,ation and so eke out the Go\ e r l l~~ ien t  re\.enue. 
1Jsu;1lly the lellc1:tl dues, bhent (collsisting oI Rs.2 oli the liiarri- 
age of a daughter), dastur a leg 01 every goat killeel, a seer of glli 
i l l  Sawail and a 1~1sket c)I l n a i ~ e  yeally), ancl in so~ne cases also 
pithai (a nominal rent of one or two timashis yearly), are paid 
1'0 tlle Iiis~adar of the land even when no  competition rent is 



taken. 'I'he coinpetitiou, rent, where it  exists is usually tihnr or ' 

a third of' the .p~.oduce in goor1 1;lncl and <llal~tha, or a fourth 
1~1.t ,  in the inlerior. Zn tile 11est shera 3s ii~ucll as a half is 
taken. hlmey rents are rare except anlong tlie tenants ol' tea 
planters. I n  Chiranga, Pindar~var, I was tolcl that four nalis to 
the rupee, or Rs.5 per acre, was the rent rate." 

Mr. Goudge remarks that there are no available statistics of 
rent paid by tenants-at-will, ant1 goes on to say (paragraph 25) ; 
"The chiel laildlords who 1lal.e tei~ants-;lt-\vill are the rich 
absentee proprietlors ~vllo live in Almora and depend on their 
villages for a supply of grain ior foot1 and to defray the Gov- 
ernment revenue. They invariably take rent in kind ~vllen 
they can make t e r m  ~\ . i th  the villagers anti when the distance 
is not too great, so that carri:~gc becomes expensive. On the 
other hmd ,  the villagers prefer to pay in cash, and they generally 
get their way when tlie)l are far away. Thus the fertile villages 
ol Borarau and Kairarau pay in kind . . . tvhile those of 
Gangoli largely pay in cash. T h e  rates of produce taken are 
half for irrigated ancl double-cropped land with a small allowance 
for I'abour and seed, ancl fior all other lands, one-third, one- 
ourth or one-filth according to tlle quality of the outturn. Rent 
in kind is ~ n u c h  n ~ o r e  profital~le to the l>lyol~rietor than rent in 
c;~rh". He  gives estiillntes ol the value 01 $rain rents and quotes 
c;lsll rents varying Srom three or Sour times the Governnlent 
revenue down to Rs.1-2 per Re.] o l  revenue, or even the GOY- 
ernlllent revenue alone. 

'raking the t~vo  lrery Itlifferent ~parganas of K.ali Kumaun, 
"~vhich is lull \of forest anc2 waste land ant1 scantily populated, 
and Pali Pachchaun, ~\rhicll is densely populatecl and fully 
cultivated", RIr. Goudge remarks on the former "stated broad- 
ly there is no such thing as rent known in this pargalla." 
"The hissaclars keep :IS kIl~~'clki~~Ilt all land they can cultivate 
tl~emselves or ~vhich they can get lnl~our to cultiv;lte, and for the 
rest o l  their lantl they are glad if they can get tenants DO keep 
the fields froiri falling into waste and save themselves from 
payinw revenue on uncultivated land". In  Pali Pachllaun he  
says : "strictly speakling there is no rent;~l  systenl." All the land 
is cultivated by hissadars or kli;~ikars. Such sirtans as there ;we 
hold very small llolding or pay  grain rents to al~sentee propriet:ors. 
Sirtnns in khaikari villages pay the Go\rerninent revenue 11111s the 
~lsnal khaikari malikana percentage. Sirtans in newly broken 
up lands pay i ioi~~inal  sums only. 

Under the above circumstances it will be seen that the rental 
q~~es t ion  is one calling for little nlotice. No ruling laying dow~i  
ally general principle reffarding sirtani rents has been, discovered, 
ancl disputes on the subject ;Ire infrequent and turn on sinlple 
questions of fact. 

I t  can only be said that when the value or a g~'xiii, rent lnay 
~ ~ a r y  l1.0111 Rs.35 a bisi 011 irrigated land down to ,perhays Rs.3 



;I bisi on illlei-ior lalid, and whe~l cash rents ]nay vary bet~s~een 
Ks.9 and Ke.1 or less per bisi, it is I)y no Irieans easy to settle 
disputes regal-(ling the amount payable 11y ;I tenant in the al~sence 
ol' ally \rillage rent records and gencr;rlly also o f  anv written 
agreelllell t.  

I;:ortu~~ately, ;IS 1ias Ijeeii said ; l l ) o \ ~ ,  the ;~tlnual 11111111)er of 
cases coming bel'ore the courts, that ti11.11 011 the rental rates 01 
sil-tans, n~ig-ht .allnost be counted oil the f ngers of one's hands, 
escept occasio~~ally wheil soil~e hip, 1:11idloi-d 11:1s :I general row 
with a number of his tenants. 

There do not seen1 1.0 be ally it11 ~llei. j)oiiits ~.eI;lti~lg I O  the 
sirtani tenure that require 11otice. '1'ller.e (,;In I)e no cll~estio~~s 
regal-cling su.ccessioi~, since the tenure is not hei.it;~ble. unless 
the lnntllord chooses to continue the son or other 'heir of a 
dcceasccl sil-tail i l l  possession ,ol' the holding. 



(I) (;cl lroal  clc/irrili,or~s, clc.  

1 I ~ I ~ L I L I - " S I ~ I  ~llitlgll/:~r" ils Sir Henry 
K;IIIIS;IY ;111c1 Ml*. Ueckett c;~lled liilrl-is 

Pudhnns. tllc hc;~tl  of the village comnluility, col- 
lects the i .c\(c~lur,  1 is ills(> :I police olliccr : h e  m;inages the 
village con1nloll 1:111cl ;tircl  its nfl'airs generally, subject to 
the ;tpp-oval ;()I! the hiss;td;tl~s, ,:111cl l~rovi~des coolies for cnrri;lge, 
eic., iiccortlii~g to t.~~stolll. 

R11.. 'l'raill's rlc.\c.~il~lio~i 0 1  tliis olIici;~l has 1jcc11 tluoted i11, 

J'illl by Mr. I ' ;I~II\~ i l l  hi.\ p : ~ r ; ~ g r ; ~ l ~ l l  :;!I, ~ v 1 1 i t l l  II;IS 1)eeii rellro- 
tluced in Cll;rl)ter I 01 this Rl;~nu;~l .  

l ' h e  general history ol the ofIicc does not require lllucll 
notice. 

rl'lle 11511:tl I 1 1 1 ~  i 5  O I ~ C  11:trIli:ti~ 1o1 C ; I C I ~  it51 vill;~ge (wi t  11 i t s  
I N ~ ~ I J )  Ilclcl on a sej);li ;I te J.evenue ellg;lgelllcll t. Soinctimes 
tlle1-e ;Ire two or evc11 1110re lr;ldllnn,s in one village eitlier by 
rc;lson lol' the village I~cing tli\liclecl illto rlifl'erent clitns or castes 
(dl~trr.tr,, ).crllr) 01. I)y rcnsoll ol its hi~ving several lagas attached 
to it, the wllolc Jol.iili~ig : I I I  un~\~ielclly unit for one nl ;~n to 
manage. ( C O ~ I I ~ ) ; I I  e ;~lso A 11-.  Rn ttcn'h i 111c I (i ;111out the :~ l , po i i~~ -  
lrletl t oL' atlrli ti on;^ l padhans 1 1  l l i  vill;~ges. Collectctl 
Kcl~orrs, 1~1ge !)!).) 'l'hc 111-i~iciple, Iio~\~e\~ci-,  IV;IS \rely elastic 
; ~ t  oiic tillic : ;11i(I Sir Heill y 1<;11iis;1)~ i cl1l;ti.k~ (lxlge 20 of tllc 
I<rr 1iiau11 Seltle~jlcnc Report lil~;tt a t  t l~e 20 y e i ~ ~ . ~ '  seltle~nent 
soiile vi1l;lgcs harl ;IS nlany its tell p:1t111:111s. 

R4r. .l3;1c1.e11 lli;~ccl ;I llo~vetl tlic Iliss;~tl;tl-s oS I;\i.o.e villages to ? 
' c l  1 0  o I I I I  I to I I I  I p a~ [ i c ,~ i l a~ .  
cli\:isioi~ ol' tlie est;llc a ~ ~ t l  to t-o1lec.t llie C' lo~:c~.~~~~,ct l l :  revcilrlc 
allrl 11;s O T Y I ~  ( I L I ~ S  f1- on^, the sl~;t~.ell~olclc~.s l)c!lo~iging to Ilis O I V I I  

I I I t r y  0 1  ; I  (Collccl.c:tl I<el)ol.ts, 11;1gc O!)) . 



Iliinself, INL where thc villages are far al>idl L lie is called on to 
appoint a ~ririlrlrln). or agent to d o  his work ill tllc village where 
lie is 1l011-1.cside11 t. 

\Yliere t.lie padli;rn is :t minor there is also a mukhtal. ;tppointed 
l)y the c1isrric.t oiilccl to (lo tlie work u l~ t i l  the n~.irior attains 
1najorit.y. 111 olic 01 ~\j .o i11st;tlices lvonlcn Iloltl tlie positioli 
o l  p;~dhail (~liougll  lie case is cxtrenlely rare now) and may or 
ni;ty 1101 dla\le m u k l l ~ ; ~ ~ . s  t o  (lo their work. 

'l'lle ~ u u k l l t ; ~ r  ;11it1 llis gositioli will I)c tlc;ll~ wit11 later on. 
,I (liff'cl.c.11~ pel so1l;lge ~'cgi~i-ding 1\,1io111 rllel,e I1;1s bee11 con i -  

tlcral~lc (xmlllsio~i all41 dispute is the 
Ghar-pudhall. ,' "gli:1r-p;1dl1a11" ;I 41111-111aIg~1m1" as Sir 

Hciiry Kams;t)- c,;~llerl him, in khaik;ri i \rilli~ge$, rvliere the hissa- 
(1;11. padhan c;iiin30t I)c resicielit, and ;~lso cjccasionally in other 
(mixed) villages 3s ~vell .  

?'he gllar-patlhali appears to be, and to always have been, 
ill all cases :I kh:~ikar. His ofice will be separately discussed 
later on. 

(2) T l r c  /~cctllrtrll : grl?lo~trl  positioll 

'I'11e positioli 01 ~ h c  p;~tlh;ln h ; ~ s  bee11 briefl) defined i11 the 
I i l  r t  seiitel~ce ol tllih c ll;rp~cl . I-le signs, 011 l)ell;~lf 01' ~ h c  \ illage 
~ o i ~ i i i i l ~ i ~ i t ) ~ ,  ~ 1 1 ~ '  rer [lclliel~r ;1g1 ecmciit ;111d liis cliiel' duty is to 
i.c;tli/c ~ l i c  1;tiicl ~-c\el iuc 1 1  t i  l i s ~ t I ; ~ i s  I a it to 

C l i a l ~ ~ w  \'I 11 oC ~ l i c  L a i d  Ke\.elluc. .-\ct, 111 ol  lC)OI, is ill 
I'orcc in K1111ia1111 ;111tl ill tllc 11o~ili.c;itio~l estcntliiicc, it, section 
4(S) o l  the :\ct is 111,otlilietl to 1 .~11  "Rlalgu/;~r rne;lns ;i person 
;tppoilltetl unIrlcl' i.ulc 4 9 ,  c.l;~use ( I )  nE tlic K~unaun  Rules, 
I ! I  1, 0 I I I ~  1 o I I I co-slinrcrs ill :I luahnl. 
n'o~e-Ke;~cl (,\.CI.)( ~-el'c~.e~ic.c L O  ;I 1;1i~111;11~~1;11~ ;IS ~ .ele~. l . i~ig to a 
iii;t10.~1~,;1r, or to ;I l);tt111;11i or sii,girc)li ~vliere a 11ialg11z:ir is kno~vli a. 
1jy eltl~el- oC tliesc i~ai~ies. ' '  

Tlic 111;11g11/;1 I i 4  t1111r 1)1 i l t t ; t l  il\ I esl>oii4il,le fol tlie re\.enuc 
I i s  i l l  I 1 1 c  i t  I I i s l t s  e l i i i  I i .  His 
I c ~ ~ ~ u i i e i - ; ~ t i o n  (c o l l i l ~ a ~  c 4cc ti011 1 1 1 01 the Act) coli\ists or either 
f~ndlttr~lclrrrr i l,~ntl (Ileltl iclit-Ircc ;I$ ;I  rcnant 01 (;o\,cr~ilnent) or 
il' tlle re\lcilue ol s ~ l c l ~  1;tntl 1)e not eql~i\raleilt to 5 per cent. of 
lllc rc \ .c~i~lc  o f  t l ~ c  i1la11;11. tlicil t o  ;i ces\ 011 thc revenue to nlnkc 
I t i  5 1 t I I r  ia ;tlv) rscnll~tccl 11.0111 se~vice as a roolie. 
";I d i j l  i11t t ioli ~i111tIi pi-bed," fi111.. P;III\V s;~yb. 

~ e s i o i ~ s  1 c 1 1 t i 1  I tlic 1 1 1 a i  land will be discossed 
i l l  il  I ; I ~ c I .  l > a ~ . ~ ~ ~ ~ ~ a p l i .  

' I ' I I c ~  ~)olicc-l)o~vc~~s ~ I I C I  ~111tic\ 0 1  tlie l ) ; i ( l l l i ; ~ ~ i  :IIX& detailed ill 
r.l1;tpter \ T I  oi' tllc l<ul~l;~llll lltl lcz. 

'I'llc 1 I I clrlcat iolis ~.ecll~il.ing llotire in  coiinenion with 
[his ofl~cial rel;ite I I ;y)poiot~,lrnt :ind c1islris~;ll and to the 
~);tt lhnntl~:l~-i  1a1id. 



' I  ; ~ l q ~ o i ~ ~ ~ i n e n t  ol mslguzars and :~ddit.ion;tl nralguzars is 
provided ior in  rules '1'3(1) itntl 50 01 the Kumaun Rules, and 
sectison 45 o l  the Revenue Act, as lnodifietl lor Kumlaun,, but 
no provisioii is inatle lor their tlisinissal. They are, however, 
disiriissed tor miscolltluct or other good reason by the Deputy 
Golnniissionel-. 

1 '  T h e  onice is llormally 11eiedit;try ill pl-;lcricc aiid usually 
hlr. $wags has been so. "There is no hereditary claim or right 

Bcchott .  . . . but  generally the son su,cceeds without opposition 
uilless incapable from youth or want of talen.t, in  which case 
the slharers are called upor1 to clloose another padhan $ion1 
among themselves," wrote Rfr. T r l  (Collected Reports, 
page 106). 

"The )office of padhail is hereditary, except in special cases, 
~ \ ,hen ,  I'ronl the son o f  the former padha11 h,aving been a child 
a t  his fittiler's cleath, a relative had been appointed to the duty." 
(Mr. Beckett's Garhwal Report, page 10.) 

Alil-. Batten's rules for appointing padh;tns and for their 
remuneration (Collected Reports, pages 98-100) have been 
1-eferreqcl to abo~le. I11 ordinary villages his rule was to allow 
electioil by vote except in the case of an old established right. 
il curious custon), which deserves mention, is his allowing 

Kliaikar padhan. 
(rule 15) the khaikars, in wholly khaikas  
villages, under certain circumstances to 

have 21nd elect a village p a d h a n  (not ghar-padhan) of their 
u~vii "under the same rules as those made for bhaiyachar;~ 
111au7;r5, ~ v h i c l ~  they often resemble in a11 but name." There 
tlo not scem to be any khaikar padhans, as distinct from gfiar- 
padhans, in existence nowaldays, though traces of the custom 
inay be found in recent times. I n  the case of Narayan. Singh 
and Gangs Sing11 velsus Sllaill Sing11 o f  Garsari, Talla Chaukol, 
Sham Sing11, kliaikar, had been appointed gharpadhan against. 
thc ~ v i l l  01 the hissadars. On cross-alppeals Colonel Grigg, 
Conlrn.issioner, appointed Sham Si13,gh padlan, as there was 
"no need ol a duplicate set of officials" (order of the 27th July, 
1898) . 

T'llci-e ;ire, l~owevcr, cert;tin 1o1,jectioirs to a kliaikar avlio is 
not a hissadar in the \~ill;lge ;~n.d who tll~is does not engage with 
Governnlent lor the I-evenuc, but only pays rent, bein entrusted 
~ . \ - i~ l l  the direct responsibility lor the revenue. H e  f as, as the 
custonl ~ O I V  stailds, no transleri~ble interest in the village to be 
security lor liis liability (c f .  hlr. Beckett's paragraph 28 and 
ghar-p;~dh;~ns as discussed ill a later 1 )  . Jt seems 
probable that S11;un Sing11 ( i s  lie is still alive) >s the last khaikar 
,padhan in  existence. 

11, Mr. Pauw's ci;u'l~wal n/Ie~~iorallrluti~ ol' Village Customs 
n l l . ' ' a ~ ~ ' S  llle ;tpl,oilltille~lt ol n~alguralr is dealt with ill the 3rd para- 
rules. 



grapli. He makes the appointment nornlnlly hereditary; but 
iailing ;I candidarc i'loin the malgu~ari  Painily, any other male 
co-sharp]. of ilic village, whom the district oihccr may think fit, 
is c~o IJe appointed. 

Generally speaking the claiin of tlie son or the nearest heir - - - 

Tho hereditary claim. 
to succeed i \  adn~itted, and Ile is rarely 
opposed by the hissadars, unless there is 

soine strong objection LO him. ?'here is some doubt, however, 
regarding the case lo1 niinor sons or heirs. In  former times a 
minor would never Ilave been a]~l>oiniecI at all (see Mr. Traill's 
reinarks and the quotation fro111 RIr. Reckett above; also Mr. 
Pauw's reinarks in his paragraljh 55) . Latterly, however, owing 
110 &doubt to the strengthening of the 'hereditaiy theory it has 
1)ceii c~~stoniary to appoint the inillor licii as padhan and to 
appoint ;In adult relative to act as  mukhtar during the padhail's 
minority. Mr. Reckett would have appointed the adult relative 
padhan and made the minor await a vacancy. (Garhw?al Report, 
page 10). 

Tlie custonl has varied with differeilt rofIicei.s ; some ;have 
iollo~ved the above rule in all cases, whatever tlie age of the 
minor might be ; others have rel'used to appoint a niinor under 
some fixed age sucll ;IS 10 or 12 years. Ii' the min,or was belolr. 
such age, an adult relative was : ~ p p ~ i n t e d  as yadlian and not 
as mukhtar, either lor his life-time 01- until the minor should 
attain majority. l'herc arc obviou~ objections to having an 
inf;~nt padhan primarily responsible for the revenue, with an 
~~n,controlled 11iukhta1-, and i t  ~ ~ o u l c l  l ~ e  ~vell to avoid the prac- 
tice of appointing mino~.s its patlhans altogether, or a t  any 
rate ininors less than, say, 16 years ol age. 

T h e  Eollo~virlg decisions may be referred to on the general 
question of al~pointinent. I11 Raghunatlia iler:rfrs G a p  Dat of 
13ainiakoln, CJ;~rh~val, 311.. D. T. Rol~ert\ ,  (:omn~iscioner, ruled 
ihst mere superiority o l  hereditary claim slioultl not p r e ~ r ~ i l  to 
bar consicleration of relative fitness (order of the 22nlcl June, 
1892). 

Rfr. Hamblin, Commissioner, in Bliagdeo VPKSZIS Ja1n;111 Sing11 
OI hI. Pntar Raur, Gal.haa1, laid dolvn that "lx-&erence must 
be given to liel-editary claims and the opinion o l  co-sharers can 
only be taken 14-hen there is a conflict of such claims" (or no such 
claims at all') (order o l  the 23rd Deceml~er, 1899). In  Debia 
verslrs Purnand of Surkhil, Rfalla Salan, RIr. Hamblin pre- 
ferred the adult son by a dhanti woman, who had succeeded to 
half his father's estate, to ;i minor legitimate son (2211d RIIay, 
1902). 

T h e  pxlhnn lor o1,rious rea5011 iiiust l ~ e  :I 1 nI the 
~ i l l i ~ g e  ( c  om11a1.e hIr. Eecketr, page 10) . 

Padllan muat be a IVhere n son or heir cl;~ilns to succeed, 
hicsadnr. 

01. ~v'liere an old padhan wishes to resign 
i n  l ' a~~ol~r  of his $017. the son or heir should, therefore. be re- 



rjuir.cd iirst to gct mut;ltiou 01' n s11;il-e illto his alirll nnlne before 
I~ei I I ~  :~ppoilltcd. 

\\'llel.c I ~ I C I ( .  i \  110 son or lleir cl;linli~lg tllc appointme~lt, or 
\\.liere tliere itre two 11ei1.s wit11 fairly equal 

NOon-hcr*ditar~ np- cl;liills, or where tlle Iieir i* 11ot ;~ppointed 
pointments. 

lor sonle special reason, the l~issaclal-s are 
r~~llecl  on to \ w e  for such c;~ntI id;~ tes a s  i i i ;~\  collie loravnrd, ~ ~ l l l e s s  
can]\ one is p l ~ t  lor\\.;~rtl ;111cl i3 u~lopposetl. 

Tlie ;~ppoi l l t l i~e~l l  is l11;1de, \\-hen tliere is a contest, after a 
coilsiclera tion ol' tlie \.oting ;11lc1 oC the i.el;~ tive claims ;111d fitness 
ot the ca~~did:~tes .  

0 1 1  this poilit ;lg;~in ditferent ollicers Iin\.e held varying vielvs, 
some considering illainly the fitness of the ~.especti\re cnndi'dntes, 
antl otllel-\ ~ ~ l n i l i l y  weighing the \ otes :1iit1 the shares ol' 1.oters. 

Air. 1S;tttell's rules ce i~;~in l \ ;  I'n\.our the cust~onl of siinple elec- 
lion by 170tes i l l  the :~bsellce c h  11el.edit;lry riglit. ~vllile Alr. Pau~v's 
iil.e1llor;iii~li1i11 seeills co con1enlpl;tte tlie unfettei.ec1 selectiton of 
the Ileputy Con~nlissioner. There  call be no doubt tliat consi- 
dering \vh;i t h [ r .  Ea tten calls "the republican nature o l  the conl- 
~ n t ~ i ~ i t e s  ;111(1 the strong ol~position to ;111 ;~~.l)i trn~.) '  nlensures" i t  
is esl)etlie~lt to 1 ~ 1 y  considei.nble ; ~ ~ t e ~ l t i o ~ ~  to the \.otes ol: the 
1; iss;td;lrs ~vitll ;L \vie\\. to secl~i.ing the l l ; ~ l ~ n l o ~ ~ i o u s  and eflicien t 
n~;ln;~gemeiit ol' \.illage i s .  Tlie lnnlguzar i11 Kumnun is 

9 only pr.itt~ 11s i t l i e )  pn J.C.S. ;1i1 onlin;~ry llissadar among. his equals, 
ant-I iI-: the \.ill;~ge i ~ :  geller;~l is strongly opposed to 111111, lie ~v i l l  
]level. 111i1l;c ; I I I  elticie~lt ~ l l ;~ lg~ iza~ . s  ;tntl \\.ill also I~a\.e ;I very uu- 
c~olllfort;ll~le tiiue. I t  is necessaqv, ho~rever, solnetillles to dis- 
regal-tl the I\-ishcs 01: the ~li;~iol.ity rvhe11 tlleii. cnndicl:~te h ; ~ s  
I)een coil\.icletl of  solile oll'eilc& ~\,liich rentlers hiin u ~ ~ d e s i r n l ~ l e  
;IS mnlguz;~~., or is l ~ c ; ~ \ ~ i l v  intlel~ted or otlier~\-ise tlecidcly 1111- 

suitable. 
'l'he 'hiel' t1i.spute.l occ111. 1\.11eli tlie es-nlalgnznr has been 

(Iisinissec-l lor solne serious olTence antl the office tleclared to be 
lol.l'citec1 [I-0111 1lis 1;111lil). : i l l  ~ 1 1 ~ 1 1  c;Ises the majority of the 
i 1 1 s  will oltell unite in n s t ro~ig f:rction to slil)port the 
c1;tilnol his soil or brothe~.. 

T h e l c  a1.c \;en Tew Ironlei1 Iloltli~ig the post of nlalguznr, 
1~-01,;11)1) ilot 1nlol.c t l ~ n i i  Ilnll' ;I dozen in 

.\ppointment 
w ninen. 

'' I 1 1 1 0  d o .  Tlley :Ire never ap- 
]")in tetl except o e special local 

custom ol' 1'01. \.el.). spec i,11 i enson\. Thev u s ~ ~ a l l y  11:11re a muklz- 
tar to do the \\.lo1 h. ?'lie :~l)l)oi~itine~it  of wornell is ob\riou~lv 
most i~ladvisal~le a1 toge~liel-. 

As 3,fr. P a ~ i ~ r  relllnrks. ~vliell tile sh;~l.e or ;I nlnl~l17nr is sold, 
the pu~.chnser :llii~ost i i lm~inl)ly claims 

of padhn''ship tllr oflice ;,long wit11 it. This  is ;11)sui;d. by purrlinsel.. 
T h e  ~u~-c l inser  cnn apply wit11 nny otliei. 

hissndnr for the n c n n t  post, aild i l  he is the iilost suitable 



candidate he 111ny be appointed. But if, as may often be the 
case, he is ;111 ou~sitler ; ~ n d  has only i~e\t.ly I~eco~ne a hissadar 
by purchase, llc is not likely to i~iake the best malguzar. I n  
Sheo Dat - c l c . ~ ~ l r . \  hlohallia ol Hasai, Bel, low caste Inan had 
bought the paclha11's s11ai.e ; u ~ d  Xlr. Shakespear, Coininissioner, 
ruled that in 110 case does the malgurarship go wirh 
the property sold. I t  is inadvisable LO appoint a low-caste man 
~vhile a high-caste inan is available (order of 11th February, 
I 90-1). 

'I'here are no definite rules regaidillg the dismissal of padhans, 
nor ;ire there ;my note~vorthy rulings on 

D;slnisst~l of pndllnlls. 
the sul~ject. T h e  usual grounds of dis- 

missal are (0) con~iction oI ah offence in the c h i n a 1  courts, 
(b) being heavily iilvolved in debt, so as to be practically 
insolvent, or having all his shares in' the village mortgaged, 
(c) having sold his entire share in the village, or ( d )  serious 

misconduct or inisbehaviour, such as persistent neglect and delay 
in collecting and paying in the revenue, disobedience oE orders, 
failure to check or report seiious forest offence in the village, 
serious lnisconduct in respect of his police duties, bad livelihood 
or \vicious habits, ~ ~ n d  the like. 

Proceeding-s for the disnl.issa1 oE a nlalguzar should not be too 
suinnlary ; i t  has often heen the custom to pass orders simply on 
the report o l  n peshkar or similar official. T h e  malg~izar and the 
other side (iE any) should be suinmoned and given a hearing 
(w-c J i t  Sing11 i l r~ , \< , /s  Ran  l>eo and hloti  ran^ i lc i  !.ti: Indramani, 

both'Naini T a l  cases, decided by Mr. Haml)lin, commission el^, 
ns Miscellaneous Revenue Appenls 2 and 4 of 1901-2). 

(4) Pndho?~r l~o~. i  lmld rind ranltrnelntion of padhnns 

As mentioned a bove the pndhan's remuneration coininonly 
takes the forin oE pndhnnc11nl.i land, ~chich is held by him, rent 
and revenue-free, as sirtail of the State as hissadar (cf. Mr. Pauw 
pige 48) ; but avliere its revenue at the rillage rate would not 
be equivalent to 5 pel- re l~t .  on the village jnma, or where there 
is 110 pndliancl~nri land, he recei~~es a cash cess on the revenue 
to nlake 11p the 5 per cent. T h e  p:tdllanchnri laiid is a very old 
institution in Kuil~aun. In All . .  Traill's time the padhan was 
I-emunernted "by fees on marriages and a small portion of 
lalid set apart for the purpose." hlr. Batten in sonlewhat vague 
rulcs lcCr tlie I-cmuneration to "mutual agreement" or "pancha- 
ya t." 7'11e pndll:~ nchnri 1;lnds were 111nde over rent-free accord- 
ing to tlie actual :111iooiit lolllid to be held in that way : when 
there  el-e none, he dicl not create nnv, escept with the rillagers' 
consent ; but i f  tlie dues l\-ei.c " too s , i~n l l  " lie allo~\.ed a money 
eqllir:ileiit of :~holit 6: per cent. on the revenue. At Mr. 
Beckett's settleniei~ts the remuneration was finally fixed at 5 
per cent. in land or cash, on the basis oI the lands actually held. 
About the cash remuneration no difficulties arise ; but about 



the land there are not inlrequerlt rlisputes. Old nznurusi 
patihan laiiiilies olten try to i1ssel.t proprietary title or other 
a rigllt in tlie lantl. I t  is i o l  l i t  in some 
cases tlie padhanch:tri land n1as originally part o l  the padhan's 
own family land, on which the revenue was remitted as his 
remurleration. 

T h e  modern principle, however, recognizes no right in i t  
beyond that o l  a rent-lree tenancy and the land is strictly at- 
tached to the (office, whatever family may hold the latter. The 
Board's order no. 701/II-18, of the 29th April, 1886, laid i t  
tiown that a malguzar can do what h e  likes with padhan,chari land 
lor his lifetime, hut on his death his successor must get all of 
it unencumbered. 

Similarly Mr. Iloss, Commissioner, in Bachua ve~st ls  Ramua 
and others of L,adholi, Darun (order ol 12th September, 1887), 
ruled that no one can acquire rights in such land adverse to 
the padhan ; each succeeding padhan must succeed to it un- 
encumbered. H e  can give i t  out to tenants during the term 
of his padhi~nship, hut at his death or dismissal the right of 
the tenants lapse. 

I11 the lalnous Bhaltgaon, 'Talla Giwar case, whi,ch went on  
at intervals lroln 1831 to 1895, it was finally Qecidetl th.at the 
heirs 101 an ex-padlian (or series oS padhans) cannot claiin to 
hold the padhanchari land on payment oT rent, however, long 
the family may have heltl it. ?'he new padllan can evict them. 
I n  this village the piltlhanchitri land wa5 very extensive and 
valu:~l~Ie. I 

T h e  final decision on this point was given by Colonel Grigg, 
C:om~nissioner 011 the 14th Rlay, 18!)5 (Nantl La1 ;)elsfrs Musain- 
n u t  1)h;ll nl Suntlari ant1 otlte~ 5) ; 1111t  he parties were still 
fighting over Ipos~ession, tresp;153, Inesne profits, rent, etc., six 
or seven ) e ; l l ~  later. 

A curious attempt a t  creal ing patlhanchari lantl occurred 
recently in IJaret, Hicllhla Ki~tyur, when in a village of two 
Ilissaclars orte 11;lcl to p:ly m:~lgu/ari ducs to the other. The  
Iloi-lner rn;ctle ()\.,el- by a tleed so~rle land to the padhan to be 
h(tlt1 in lieu ol p;tylncnt oL the t111es. He :11w suet1 for a declara- 
tion o l  this fact to prevent the p;ldllan claiming dues in future. 
Tlic 1,ower Court gilve a declii~ation that the land was padhan- 
chari ant! tlircctecl it to be retortlecl so. I t  was held that this 
was impossible, all that urns possil~le 1va5 a declaration that 
the land was  heltl by the defenclant in lieu or any dues claim- 
able by him. 

(Lachhi vc l .s~rs  Sur SingIl, ortler o l  the Local Governinent 
of 18th August, 1904, reversing the Commissioner's decision.) 



T h e  padhan occasionally comes in, Lor utller perquisites by 
virtue 01 his ofiice. He often makes 

Other perquisites Of son~ething out of the gaon sanjait land 
tbe padtan. 

as has been mentioned in the hissadari 
chapter. 

In  one case a lpadllan came in lor a curious windfall. Rlauza 
Deoria, Ulgain is a gunth village under the Hadrinatll telnple. 
A khaikari holdi~ig in the gaon sanjait land lapbed and lay 
waste lor some years, the inalguz;~r paying the revenue due  on 
it to the temple. Then  tlic R;tuval 01 13aclr-irlath gave him a 
lease ol' tlie land and he took posessiron and cultivated it. 
Over 12 years later the other co-sharers sued to have cancelled 
the mutation obtained 1)y tlie padhan for this land. It was 
held that alter so many years acquiescence the hissadars could 
no longer claim to have it made com.mon land again. (Bhup 
Singh and others ~ ~ e r s e t s  Kanak Sitigli and others, order of 111-. 
D. T. Roberts, Commissioner, oE the 24th August, 1892.) See 
also paragraph 1.1 of the chapter on khaikars regarding padhan- 
chari in khaikari villages. 

( 5 )  The r n u k l ~ l a ~  pudllun 

T h e  n i u k h t : ~  or mukhtar (i) padhan is the agent and re- 
presentative 01 a non-1-esident, minor or ivonlan padhan. Hc 
is " considered competent to perlorm all acts ior the real 
padhan, though his liability to Ile ousted at the will of the 
latter prevent5 his holding the same authority or prestige," 
says Mr. Paulv. He is appointed, in the case 01 a non-resi- 
dent adult padhan, by the Deputy Conlmissioner on the nomi- 
nation of the padban. T h e  latter can nominate any qualified 
man, and if he is fit he is always appointed ; if he turns out 
unfit or nlisbehaves, the padhan inay be called on to replace 
him by another n1,an, hut he is allvays the padhan's nominee 
and agent only, and no one has any 'right to object or claim 
any right to the post (cf. hlahentli a Singh vel-sus Chintamani 
and Padi of Ranoli, Rlalla Dora, order oE Rlr. Hamblin, Coin- 
missioner, of the 1 1 th June, 1902) . 

If a non-resident padha~l  liiing at ;I di5tance l r o~n  a village 
neglects to apl~oint ;I muhh tar, and the administration of the 
village necessitates some re5ident :Igent to collect the revenue, 
st~pply coolies, etc. a11 order is issued to the padhan to noini- 
nate a inukhtar or else to l~ecome resident himself. If he re- 
fuses, the only course is to dislnisc him from his malguzni-ship 
a ~ i d  :~ppoint a new illalg(17i1r. Tlle snalgurnr can dismiss or 
d1ange ll l i  smukhtar at \,-ill on ;~ l~p ly i~ lg  to the Deputy Commis- 
sioner, s~ibjec-t to the new non l i~~ce  bcing :~ppro\~ed as a fit 
1:ian for thc 1,osL. 

In the case, then. oI the mukhtar of an adult padhan the 
nlukhtar is simply an agent and nonlinee of the padhall ; the 



latter remains responsible to Government for the proper collec- 
tion of revenue and the administration of the village by his 
agent. 

In  the case of z; illillor lxidhan, the nlukhtar i i  appointed 
Ijy tlle Deputy Co~n~liissioncl by selection of the i ~ o s t  suitable 
relative of the minor, ant1 his dismissal in case oC necessity also 
lies in the hands 01 the district officer. T h e  mukhtar in such 
cases ~ r o u l d  be, presu~~i;~bly,  lesponsiljle for his own default or 
negligence in the sanle way as a guardian is. 

The  mukhtar's name is recorded in .the settlenlet~t records. 
He usually holds the padhanchari land of his village, but his 
remuneration is a matter of private arrangement between him 
and his principal. 

(6) T h e  ghur-pudhun 

The g I ~ n ~ . - p a d l l c r ~  is the lleatl representative khaikar in a 
b:holly khaikari village. He is to the khaikari community what 
th.e padhan is to the hissadari community. There being no 
resident hissadar in such khaikari villages, a special official is 
needed to collect the revenue and malikana and manage and 
lepresent the villagers. " He as a rule enjoys the padhanchari 
land and pays the Government revenue direct t.o the patwari, 
paying the hissadari dues alone to the proprietors, " (Mr. Pautv, 
page 51) . 

Like the class 01 khaikars whom he I-epresents, the ghar-paclhan 
ancl his position have been the subject of considerable dispute 
and he has had fluctuatio~ls of st;ttixs. As the khaikars of his 
class have suffered b y  coni'usion with the kachcha occupancy 
kllaikar, so he has been confused with the inferior m u l t l z t ~ r ,  as 
a mere agent and servant of the padhan. 

Unless the "village padhan" of Mr. Batten's Garhwal rules - 
, (rule 21, paragraph XI11 of the 1842 

History of the post. report) or his khaikar padhan of rule 15. 
reter to ghar-padll;ins, t'he first mention of' the ghar-lladllah 
seellls to be in paragraph 20 of Rir. Batten's Kumaun report 
(1848), where he says : "In coparcenary zainindaris" (mean- 
ing apparently khaikitri villages) the mauzas are generally 
inanaged by one o f  the oldest asanlis under the name oE ghar- 
padhan, ~ v h o  in rem~uleration ![or his trouble is allowed to holtl 
part of his land I-eni-lree, and is exempted from personal ser- 
vices, etc. (kuli godarn) ." In his qlossary of hill terms he calls 
the ghrrl--pnclhnn a "privately appointed manager." 

The  more modern form of glror.pacllinn, hotvever, originated 
apparently with Air. Beckett. In Garhrval, he says (Report, 
page 10) : "When a padhan was non-resident, from his being. 
a padhan ill several villages, T kept such a man padhan for the 



collection of revenue, I N  t nomil~ated a resident khaikar ghar- 
padhan for the periorrnance of police duties." 

In  Kumaun Sir Henry Kainsay says (page 21).  "In so~ne 
cases sub-padhans, i.e., gliar-lxtdhans, were appointed with the 
object of looking after the asainis rights and collecting the reve- 

r 7 nue. 111cbe ghar-l~adhans can a t  any time 11e rcino\letl by the 
district officer or Comrni.ssioner on its being shown that they 
call be dispensed wit11 without injury to the village" (cf. his 
paragral~h 2.5, 1);1gc I I(i i 1 l s 9  oil gliar-l~;icllians in the wholly khai- 
kari villages) . I t  \\.ill l)e seen froill tliis that ghar-padhans were 
officials appointecl by the Settlement Officer and not mere nomi- 
nees or agents of the padhan ; they were sometimes apparently 
appointed in mixed villages, as well as in wholly khaikari villages, 
in place of a ~lominated mukhtar. The  question, however, is 
only of importance with reference to wholly khaikari \~illages, 
where the ghar-padhan represents and looks after the interests of 
tlle community. There do not seem to be any ghar-padhans 
now surviving in mixed villages ; the representative of the padhan 
in such villages is nor\: al~vays a mukhtar. 

T h c  disl~utes regal-ding the ofice have all turned on the claim 
01 the padhan to interfere wit11 the ghar-padhan, to nominate 
and appoint hiin or to dismiss him or dispense with any ghar- 
padhan altogether ; this involves the ~vhole status of the gliar- 
padhan, his independence as head of the khaikars and practical- 
ly answerable only to Government or his subordination into a 
inere servant of the padhan. T h e  former position was clearly 
that intended b y  Mr. Beckett and Sir Henry Ramsay, but many 
attempts have been made to lower his status to that of a mere 
mukhtar. 

Rrlr. Pauw has given the llistory ol the varying rulings on the 
subject on page 51 of his report. 

Sir Henry Ranlsay, it will be seen, consistently upheld the 
independence and authority of tlie gllar-l,;lclhan : while Rlessrs. 
Ross, Reid and Giles retlucec? him to a iii~tklitar's position. 
Coltonel Gi-igg upheld his independence in several rases, while 
RIr. H;111lblin debcl-il~ecl hi111 in one order as " an agent appointed 
by the malgurar Soor a kllaiknli village : . . . the position is only 
one of agency " (cf. page 5 of P a n d ~ t  Ganga Dat's pamphlet). 
This positio~i has I~een vei-y coinii~onlv taken and in reports on 
cases of succession, crc. in such villages it has been a comlllon 
practice for tallsildals to tleni [lie q~testion as  one of a ~nuklitar- 
shil), ignoii~lg tlie fact that tlie last incumbent nns a I-ecordecl 
qhar-padllan. Fortunately lor thc ghnr-padhan, Iio~\.ever, the 
'question has been finally sectled hy the Board (Mescrs. Hardy 
and Thoinson) in the case of ~ a ~ a t ' s i n g h  of Tanda, Talla Dora 
(order of 20th/27th February, 1904). The  judgment is worth 



reproducing in lull as it gives 21 final and authoritative esposition 
of the status and riglits ol' the ghar-padhail : 

"rT1~is is :I l<u i i~au~i  revision. Aly~licant i s  ;~ppoillted 
ghar-~aclhan by tlie Deputy Coinmissioner, Almora, in place of 
one Dul-gia. who had resigned the appointinellt. T h e  llialguzar 
of the village i~ppealed against the Deputy Coi~imisioner's order 
ant1 the Coiiiiilissio~ier reiiloved applicant ancl ordered that no 
g l ~ i t r - p t d l ~ ~ ~ ~ l  be appoirllecl. 

I t  is obvious iron1 the worcling ol the Coninlissiorier's order 
that he  considered the gh8ar-paodhan a mere agent roi the mal- 
g u m -  and that the later's ~vislies should determine the question 
of the al~poiii tinen t or non-appoin tment of the ghar-padllan. 

'The Coinmissioner has ~vi-onsly interpreted tile 1,ositioll of 
the gliar-padhail. These men are found only in  the villages 
held by the perrriaiient ten,ants khaikars, in which the lnalguzar 
has no po\ver oS iriterl'erence, the revenue being collected by 
the gllar-p;tcllla~i li-oin his brother asamis and hanIcled over with 
the nlalikana, to which the malguzar is entitled, by the ghar- 
padhan. T h e  later's duty is also to look after the tenant's 
rights. H e  can be rel~ioved by the district oflicer 01- Comm.is- 
sioner oil its being shown, that his service can be dispensed with 
without injury to the village (Ramsay's settlement report, pages 
15, 16 2 1 ) .  The  Coniinissioner has made 110 eifect to show 
that the g11:tr-padllan's services can be safely dispensecl with 
and the lac[ that a gliar-patlhan has been appointed in tlie past 
arid that the present app1ican.t'~ ;rpyointiileilt was deelrled 
sdvisable by the 1)el)uty Coir~irlissioner sllo1,\7 tliat the post 
slloulcl 11e contini~e~l .  C;erieritl K;tlrisay's settleinerit report, ii-0111 

which 1 have quo~ecl, sllo~vs tliat tlle ghar-padhans were appoint- 
ed in those villages in which the khaikars are in reality ousted 
pro1)rietoi-s whose rights liave been one way or another secured 
by the inalguz;~r between whom and the khaik,ars bald blood 
exists. 'I'he ~na l ikan ;~  arhich the proprietor receives was 
enhanced at the recent settlenient, but the enhanced malikana 
was given by way of ~ons~ol~ation lor exclusion froiir, the village, 
the revenue ol' \vllich svitli the inalikana was collected by one 
of the khaik;irs u:l~o was appointetl ghar-padllan. T h e  Com- 
missioner's clecision ig1iol.e~ t l i is  sensil~le arrirngeinerit and will 
teild to dispute, ;IS llle ~li;~lguzar i l l  1io1\~ be e11;tbli. to collect 
the revenue ant1 ~nalik:~na Iiimself. I set i~sicle the Conimis- 
siorler.'s ortler aiitl restore that of tlre Deputy Cornnlissioner." 

Follo~villg this deci,iorl hlr .  Cainpbell, Cornmissioner has 
ruled that " y ~ i t t l n  fricie, i l  ;t vi1l;ige held entirely b y  khaikars 
the appointlnerl~ ol ;I ghnr-l~aclha~l Eronl among the khaikars 
is essential. Appell;~nt 1s i10t :t 1-esi~clent 01 the village and can- 
not elliciently l o  ~ l l e  cllitics OF it n l :  ' (P,nkhta~var 
Sing11 ol  hl;~indo?i, Cujru O I S  Deo Ran1 order ol the 28th 
May, 1906) . 



Practically speaking, then the ghar-padhan in khaikari 
villilges is pidllan, in all but direct revenue responsibility, and 
"ihe responsibility ol the original pad11:111 i l l  suc.11 villages, though 
it may exist 'nonlinally, is such a remote col~tir~gency as to be 
practically negligible." (I?auw, page 50.) 

T h e  ghar-padhan is a p ~ ~ o i n t e d  by the tlist.rict oificer ~vithout 
nomination by the padhan, though it is no doubt preferable 
that the latter should approve of the man appointed, and is 
usually chosen, as in the case of pndhans, for his hereditary 
title, 'he is disnlissible only by the district oflicer I'or neglect of 
duty or lnisconduct or other strong reason, anad not a t  the request 
of the padhan. 

I n  fact his position is simply the logical cjonsequence of the 
position o l  these khaikari villages, in which (to quote Sir Henry 
Rainsay once more) : " T h e  proprietor has no power to interfere 
with these kllaikars or their lands." T h e  praprietor's right are 
solely limited to the receiving of his malikana and the pay- 
merit by the khaikars of tlle reIrenlle. 

T h e  padhan and not the ghar-padhan is entitled tcl hold the 

Holtling of t,he phant. 
village phant and should niake it over 
to the ghar-padhan when necessary for 

the collection o l  revenue. Mr. Hanll,lin, Com~nissioner, in, 
I'artab Sing11 ant1 others -rjel.s~rs Narayan Sing11 a n d  others o l  
hlaujera, G~lji .u,  confirmed Ion further apperil by the Board. 

Regarding the remuneration of the 
The ghar-padhan" ghar-padhan there are no authoritative munerat.ion. 

rulings. 

Mr. Batten, as quoted above, says " h e  is allo~ved to hold 
part of his land rent-free." Mr. Pau~v  52)s "he, as a rule, enjoys 
the pad'hancllari land." I t  is obviously fair that he should do  
so as he does the whole malguzari ~vork of the \village and the 
padhan does nothing beyond receiving the nlalikana and some- 
tiines the revenue ~eh ich  the 5h:rr-pndhan h:~s collected. T h e  
land, moreover, is really #part oi the khaikars' land, as the rvhole 
village is held bv them. There have been many instances oE 
the padhanchari 'land being decreed to the g11;lr-padhan irllc-~l 
the ~ a d h a n  has sought to get possession ol  i t ,  thought in other 
cases the padhan has succeeded in ejecting the ghar-padhan. In 
Nain Sing11 of Rfaitlinna, Khati -rre?.s11~ L)ainodal-. hlr. Shakespear 
rule'd : " T h e  ghar-padhan has never been dismissed and his 
dislliissal is necessary before he can be ejected from the land 
he holds." (Order 01 the 9th Septe~nl~ci., 1905) . T h e  padhall 
prol~al,ly seeks to get possession ol it as a step to~z~ards getting a 
fooling in the village, though, as inention in the chapter on 
khaikars, the holding of padhanchari land in a khaikari village 
1)): the 13"dhan does ]lot co~~st i tu te  khudkasht possession in the 
village, 



There are no ruling regarding the disposal ol the cash 
lx~dhanchari clues in khaikiiri villages, 

Cash d~,ea .  \\.hel-e illere is no padhu~icliari land, nor 
do any disputes on the subject seer11 to have co~ne beiore the 
courts. It is generally reportecl to be a inattei oi' lrlutual agree- 
ment between he padhan and gharlpadhan. 



T h e  tllokdar nod his positio~i do not call for any lengthy 
discussion. 341.. P a u ~ .  I ~ ; I s  give11 a ],riel account of the office 
in  his 11aragraph 39 (reproduced in chapter 1) . 

Tl~ol;r ln~. ,  k o ~ ? l i ? ~  and snynnn meant originally almost the same 
rl~il~g, tliougli not quite, ;IS XI!.. Paun ~ rou ld  itnply. 

Tile l i ~ ~ ~ t ~ i r ? . ~  \\.a5 :I larnler o l  re\lcnlie lor \rillages in which he 
11;~cl no l~roprietary interest at all ; he lnei-ely collected dues from 
them as an official. 

The  saycrnn hat1 proprietary rights in his talukn of two kinds. 
I n  scjlllc \,illages he was n hissadar with land either khudkasht or 
held 11): kllaikal-s nnder him. In other villages he was a kind of 
over-proprietor not ow11.ing- any land or hissadari right, but with a 
right to receive a certain portion of their profits from the culti- 
vators, \.\rho were hissadnrs and not khaikars. (Messrs. Ramsay 
ni~tl Stl-nclley's note ol 26th June, 1856, paragaphs 2 to 5).  

I>oth '01 tllenl Icere thokclars, and there is now 110 officially 
recogni/ecl title other than of the thokdar. 

T h e  term I E C ~ ~ ~ N  is 1 1 0 ~  allnost entirely obsolete, and saynnn is 
used losely of pl-omiileilt pi-opriet'ors of old Eam.ily, w!ho may 
or lnay not be thokclars ; their predecessors no doubt were 
officials stryanns. 

RIr. I'r;iill reduced all thokdari dues tto 3 per cent. on the 
rel,entie, 1111 t this order \\as never really carried into effect (see 
Sir FIcnrr. Ra111sa)"s K u ~ I ~ ; I u ~ ~  Report) . 

T h e  final settlelttent o i  thokdars and their position was made 
11v Rlessrs. Geckelt and Ramsay on lines ~\yhiclt were identical 
f(;r 1~3th Garh~val and Kurnaun. 

A l l - .  I'nurv, i>aar:igrapll 56, may be quoted on this p i n t  and 
oi: the present position of thokd:trs. He  says : " T h e  power of 
the tllokdars \\.as nlucll broken, down at last settlement." Mr. 
13ecE;er t says : " They were at first revenue as. well as police 
ofli ce1.s. 'Their revenue duties were' transferred to padhans ; 
and as police [hey Icere found to be much worse than useless. 
As it paid them best always to let off a criminal, they generally 
~natlc tllemselves so ol>itoxious that in 3856. the Senior Assist- 
;tnts ol I<l~mnun and Garh~cal. cirew np a joint rne~nol.ancluln 
~~ecan~nien(ling. 111:lt this class o l  officials sltould be relieved of 
all police duties, and as far as possible be observed 011 casunltirs 
nrcurrini. or at the next settlement." Accordingly at settlement 
iill:i~l,el.\ or 111okd;1rs ~vel-e stnick off and tlie remuneration of the 



~ r \ t  fixed at  ~ l l e  rate ol' 3, (i 01. 10 per cent. on the Govcl.ninent 
I et,clllie i~lstc;ltl o l  the clues i11 ki~icl pi evioujly takcli. 1'111: 
I< llnlnrln c , [ [ I (  cr ~ \ ~ l i o  I cc .o i l~~~~e~lr lc t l  tlic :ibolitio~l ol t1loltd;lrs \v;ls 
Sil. CIel~l.) (~her l  (::ipt.~in) Ra~nsay ; but in 1871 he  ~vrotc  : " Since 
t1i;it time have been coinpelletl to change i ~ i y  views . . . It 
jvns absolutely necessary to maintain thoktlars as far as possible, 
LO ensure the clue perlo~inance ol' police duties on the part  01 
1>xlIlans. 'I'lle ;iholition ol' the oIfice ol thokdars, which had 
exihted s o  lorlg, ~vould bc very ~ ~ n p o p u l a r  with all 
cxccpt the ilenlocrats, who, inore than others, required to be 
kept in  cllctk . . . Sonle of these thokdars are gentlemen 
. . . They occupied a Seutl;~l place in the estimation of their 
\111)jcc1s." 

.It ~ W C ' W I I  t tlw t1lokd;ir's ( l ~ ~ t i c  are chiefly ornan~e~l ta l ,  
~110r:gh he is sul>l~osetl to st~pervise the patlhans in their work 
;IS police. 'I'he of1ic.e i:;, therefore, strictly 'hereditary alld des- 
centls I)v the 111lcs ol' prinlogeriitul-c. R u t  i f  there is no  direct 
Ilcil., o n e  ol  the same family, usu;llly the nearest relative is ap- 
poinlecl. T h e  clainls ol tvomen to thokldari rights, though 
adv;tncecl ;IS in the case of 1~.aclllans, are d6sallo1i~ed. T h e  
thokdars conil~rise representatives o l  the best old lamilies 
only, ancl :ire tile o i~ ly  inen 1~110 ]lave ally preten,ce to 11e calletl, 
h e  ;~ristocrncy of Carhav;ll. They are no  longer, however, the 
I'eutlal magnates of l'ornler tiin,es, and in fact are #of very little 
i11oi.e co11sequenc.e t.han other cultivators. But they are the 
only I~ody ivho pl.csert.e (>arh\val society from, one dead level 
;ulcl as such desel-?ring ol' c,ontinuance. Thei r  dignity is some- 
~ v h n t  incl.eased by their position as police oficers being held to 
entitle t h e ~ ~ l  to tllc possession of arms free of a licence." 

'I'he oilly el-lor in this acc~ount is contained in the last sent- 
cncc ; the thokdars are exempted by notification under the Arms 
. \ c t  in respect or a gun and a sword, and are not held to be en- 
tillccl 1 o l,os,ess thein in virtue of their positi'on as police officers. 
Tllei'l- l>ositioii ;!11c1 tluties ;is .police are laid do1\711 in chapier 
\'I ol the I < ~ ~ m a u n  Rules. 

In ,\linora :uncl Nniili Tal ,  as in Gal-h~\val, certain iml~ortnnl: 
~llokdars were ;~llo~vecl 6 per cent. ;or 10 per cent., in place of 2 
per cent., a t  Ill-. 12ecltettPs settlement. :it Mr. Gouclge's settle- 
nietit 111-lder tlie l-',o;~l.cl's lorclers the same snm was fixed for the 
'clues of these (i p'er cent. and 10 per cent. thokdars as t l~ey had 
hitl~ei.to l ~ c c n  i.eceivillg ; thus only in, the case o l  dues ;it 3 per 
(.CIIL. 1\-:1s r'he1.e a l ly  incl.e:ise corresponding to the enhanced 

T'lic ; t l)l~oint~nent of thoktlars is :I matter conling untler rules 
,I!), 50 a11t1 511 ol  thc K ~ I I ~ ~ L I I I  Rulcs. ?'he Comnlissioner passes 
o1,clel.s 011 the 1lep11ty Com~liissioner's pr1o~~osals. hIr. Pauw has 
give~l t l ~ e  1,liles 0 1 '  sl~ccesr,ion : see the quota tion from his report, 



a few li~les above. 'Ihe1.e is notliing to add to liis remarks, be 
yond mentioning the Sact ~lirrt in one or two instawes two mcri 
I~old  one joint thokdari. 'l'hokdars call ;ilso Ije dismissed from 
their ofice (lor miscoilduct or other good reason) Ijy the Com- 
~ ~ ~ i s s i o ~ ~ e r  I ~ u t  this has very ~.arely been dolie ill rcc:e]lt iil~les (cf .  
horvever, the case ol' L);~l i la  t Sing11 ~,eierretl t o  txlow) . 

,- 7 1 lierc 11ave' ~ C C . I I  vely Ieh i~~tewort l iy  decisiolis 1-elati11i; 
thokdars. 

l ' l~e i i .  clues ill-e c.ollected \ \ . i~h the re\,etiue alld cessch, I)ut kept 
sepal-a tc a ~ ~ t l  rlel>osited in tllc K Ilarij-LIZ-Siyalla t~nii l  pait l o\.ei, 10 

the thokdars. 'I'hese dues I.1ai.e I)ecn tlic cause of a lcw disl)u~e5. 
'I'lley are considered as a I-emulleration ol' tlie oifice, and not as 
private -1Iropert)l. Hellce thcy canriot b,e alienated. There is 
no such thing as "sl~;~i-es" in ihokdari clues ; this \ ~ a s  settled irr 
1849 by Mr. Batten in Ileo Singh 71e~sus Rhagtu of Xlason, Chop- 
rak.ot, rv11e1.e the p l ;~  in tiff claimed by inheritance a one-third 
share ol' the dues. 1 r nras 1;litl do\t-li 1)y AJr. 1). T. Robel-ts, Co~il- 
missioner, that :L thokdar call I~ir~cl 11i111.sell' to pay some ol his 
dues to a 1.elatir.c or other pers'on, hut he cannot alienate the 
clues or bind his successor. (Guman Singh versus Kliushal Singh 
of R,fanclal-i hZl~a~lrlal.sy~~n, orcle~. oS the 10th )lay, 189.5). 

111 [he cabe 01 L);tul:~t Siligh 01 K o ~ a  .Ilalla, Rlalla Badalpill. 
the Eoartl (Mr. H. 11'0. Rloule) passecl the f,ollowing order : 

"?'he duties 1x1-l'or~lletl by a thokdai- inay not be o f  nluch 
account ; still i t  is clearly ;I service tenure iind the I-ights ancl 
duties are personal to the thnokdar and cannot be transferred l q  
sale or mortgage t~o another. T shoulcl prefer to consider Daulat 
Sing11 :IS under suspe11sio11 i'l-0111 tlie office ol thokdar, a n d  ~t.oul(l 
make his 1-eins~;ttcllient coiiditioiial 011, his I-etleeining the inort- 
gage of this tl~,oLrlari rlucs aiicl t.1111~ releasing the oflice ol thok- 
dar froill an iiicu~nbi.;!~lce ~\-hicll it \\-as never Incant to be;~r. I 
would give Daulat Singh ;I I-easo~~;il)le time, say a year, in which 
to emect tlmis" (01-tlcr o f  [he 1411) October, 1598) . 111 this case 
D;iul;~t Sing11 had ~nol-tg;tgetj iii* dues i l l  1880 to :t creditor ancl 
the clues hat1 l~ccn pai,d to ilie latter under Colonel Fisl~ci-'s orders 
until Mr. Paurv took action and got Colonel Grig-g, Commis- 
sioner, to dism.iss n a u l ; ~ t  Sing11 end ;11)olish the thokdari. 

111 die case oS Pr;~t;~l, Sing11 and H;~l\vant Singh ot Cll;lniitr;~ 
liijlot tlie tl~okdal i dues had been paid to a creditor under e 
court decree for 28 to siadu:~lly extingiiisl~ a mortgage 
debt. Colonel Grigg, as in Ilnul;~t Singll's case, dismissed the 
t11okda1-5 ant1 al>olighed the tl~ohdari, but the Board (Jlessi-s. La 
rToucl~e and Row) let tlie existing ni-rangenlent lor clearing off 
the debt c o n t i n ~ ~ e  (01 dm- ol the Srd/5th May, 1898) . . I s  rlle 
tleht was i~lc~rrretl ant1 decree passecl l)cl'o~ e Pratab ;111tl I!alw;ln t 
Si~lg~li ~ L I C (  ecded to the tliokdarsllip, tlli, case conflicts with the 



principle laid dolvli by hlr .  Koberts in the case ol Gau~ilan Singh 
ve9.su.s Khushal Singh, quoted above. 

(4) T l ~ o k ~ d u r i  Lard 
From Mr. Paulv's reillarks in his paragraph 46 it might natural- 

ly be iillerred that "thokdari" land, held revenue-iree similarly 
to Ipadl~anchari land, was to l ~ e  fouiild ill almost every village. 
This is due to all ;~imbigility of expression, since such land is only 
to I)e lound in tn.0 ins~a~ices in Garhwal, and is certainly very 
rare, if it exists at all, ill the other districts. 

A5 in tlie case ol  padhanchal-i, the thokdar liolcls this lalid in 
lieu of l-ecei\ring c;~sh dues Iron1 the hissadars ; he is reco1;ded as 
silt;~n ill it under the State hissadar, Hidavitt Sin* of Kansua 
1101~15 1/10 l~itlis on this tenure. 



. 
CMXP'l'ElZ VJI 

(i) Gun'th 

Gunth lands, or lands assigner1 as religious endowments ancl 
attached to tenlples, are of considerable extent and inlportance 
in tlre hills, the chief assigiiinent l~eing those of tlie great temples 
of Badrinatlz and I<eclarnatli. 

Mr. Pauw has given a lengthy and coiilpi-eliensive account of 
rights in  gunth lands and orders relating to tl~eni, and alter 'e- 
pi-oclucing his account there is little left to add by way of supple- 
ment. I le  says (paragraph 45) : 

" T h e  terin gunth by ivhicli all ;issignments 01 land m;lde to 
religious establishnlents are now designated is of comparatively 
recent introduction, dating lonly from the times of the Gurkhas, 
the older naiiles by ~ \~h i c l i  such e n d o ~ ~ ~ n e n t s  were k1101\~11 being 
the ortlinal-y Ilindu ~vords strrrknlap and bislicrnprit. I t  appears 
I'roni Alr. Traill's ~vi-itiiigs that these grants were merely assign- 
ments of lanrl re\ieilue and coilveyed 110 property in the soil, 
thougli in illany Gases the descendants of the Brahnlans to ~~rlloni 
they were originally iilade 1ia1-e subsequently, by the inigration 
ol the actual occupants, c,oiile into full possession of both land 
and produce." T h e  nuinber of religious assignments of this 
tlescl.iptio11 nlade by tlie n:i~i\.c kings was exceedingly numel-ous, 
<ol~il~-i?; ing eitliei- the I\-hole or part ol' se~~ei-a1 liundrecl \rilliiges 
in (;arlir\.al al~one. 1'11e grants were aliilost all upheld by the 
Gurkhas, a i d  illso 11). tlie British Govcrnillent, though in ~ n a n ~  
cases tlle original title deeds had been lost, anrl the clainl rested 
chielly on the dc fac lo  l>ossession ol' the revenues of the land. 
13ct\\~een 1550 an:d 185-1 an incl~til-y ~ v a s  conclucted int,o the title 
of the te~ilples in gu~it l l  \,ill;~ges., and :I large nunil)er of villages, 
I-cgarding the nssignlnent ol nrhich no proof could be offeretl, 
~ i ~ c r e  resunlet1 to the reveliue roll, thoug'h in  the case of very 
lui111y ihe lands I\-ere upheltl as  gunth, on confirniatory docu- 
lllellts (~rantetl to the te~nples by  Mr. Traill, and in consequence s 
of con t l n~~ed  l>ossessiol~ of the revenue. 

The cllieE co~ltesterl poiills I-egar.ding tlle tenure of gtuitli 
lallcls relate to tlle l~ositio~is of the teniples ~vi th  regard to the 
lilnd ; tlleir positiu~i ~ v i l l ~  i-egartl to the rulti~~atol-s, a i d  the 
revenue paj;ablc by the latter ; i111tl 1 1 1 1  the tenure &joyed 
bv t l ~ c  c-~~lrrvato~s 01 the land then~scl\.es. A t  tlic prescnt set- 
l (c ln r l l l  ~ 1 1  tile i i l  that notlliilg is lost by large claims, 
tile ~ ~ ~ ~ ~ ~ l e s ,  l~articul;irly lie~lariiadi, clainied lrlost exlelrsive 



rights ill the gulilh \pillages, :lllegin~ rhe very exhaustive terms 
ul  the ol,igillal gl.ir 11 ts, ~\. l l~.ch ill r e ; ~ l i ~ \ .  were oiilv tec111;ical niodes 
of eslx-ession such :IS are eve11 in these d a y  used in pi.ivate deeds 

r 7 of coliveyance. 1 he right of the teni,ple nian;~gers to i11ter1er.c 
i l l  the c.ulti\.i!tjoii ol' l;ultls, r\~Ilicll i11.c not actui~llp. in the culti- 
\.aring l~ossession 01 the teinple ~vorshil~pei-s or servants has never 
ljee~l rec.ognired, nor t~ l i .~ i l  quite i.ecently does it appear to have 
been arrogated. For instance i'il A.D. 1827 the Rawal of Badri 
natll ~\risllecl to settle cultivators iu the guilt11 \'illage of Bina in 
patti Lollb:~, ~rl l ich hiid laill w;tste for. hl'ty years, but  first 
ilskecl A.11-. 7'raill's periliission to do so. Again in the years 
i'ollo~\:iilg llle last set tleine~lt ~rllenever Ivaste gunth villages 
rvere set~lc,cl ~\r i th cultivators, :t Na),:~l~rlcl grant was made i l l  

1x-c.cisely the same svay as in 1-e1-enue-p:lying villages, by the 
(list rict tho1.i ties ; rlle only clill'erence being tlxlt the revenue 
so ilssessecl wenl. LO tlie teill1,le illstead o!' tc the treasury. Irl 

the ca3c ol' C::111ga 1<:1111 il(');slr,s Ran~dliaii of S~~i iko l i  Clinlan- 
by11 11,~ :i 1110s~ 1.o1it111 i~ious lit ig;ttio11 n~llic11 ~ve11t 011 ill vai-ions 
sh~ipes from 1888 to 1895, i t  was distinctly laid do~vn  that the 
te~.nple had no a11 tlioi-ity to settle its waste vill'ages wit11 ;my- 
one, ;111(1 tll;lt i t  ~.oi;ld give its lessee iio ~ i l l c  1 0  l~ossessiol~. 
Claims ol' lllc tc:llple for clues froill uninensured 1;11ltl 1yi11:; 
~v i th in  the 11olllin;il bountlaries of guntll \.illages ha\-e inci 
\\.it11 a s i i ;  I .  Tn the case of Kedaling rlc,rslrs 
C ; l l l ~ ~ l ; i l , l i l ( l  I ;ti1(1 o~lleis, the plaintiff, Ka~\:al 41' 
Iiedarnath, sued ihe del'endnnts lor g.razing dues in respect 
01' l:ki~llalll jungle. '3'l:e cl;tinl \\-;IS tlisniissecl and Sir Henry 
I<;tl~~say 1.11 lee1 in npl~eal " t l i ; ~  r p;rl-t ies can (lo what they likc 
l )y  I ~ I I I ~ L I ; ~ ~  ; I I . I ~ ; ~ I I ; ; ~ I I ~ c ~ ~ I ,  1)ilr 110 4(li~es (,;III I x  t.;~lcen IVII~CII  are 
1101 entere(l i l l  ~lke \ettleulei~t pnp,ers." 'l'hc rigllts oE t l ~ c  
te~ill~les over guntli land were finally laid dour11 in G. 0. no. 
2880/1-348-3 of the 15th No\,einber, 1895, as fo l lo~\~s  : 

( 1 )  Tllat the claiili by the managers of the temples oi' 
I;;irlrinatll a~icl I<etli~ri~;~tli ~ i ic l  othcr shi-iiles in Gnrhwn! 
lo ~vaste land in. tllc gu11t11 ~.illnges is I\-holly unte;lable. 

( 2 )  'rllat ~.\~,lierc the guail ts i l l  gu 11 t l l  \rillages consist or 
c-11 ti1.e \ , i l  ]age$ ~\:l:icll were helcl i.e~~eilue-rree a L Inst settle- 
~l lent ,  t l ~ e  ~vhole of tllc I.evenue sli:~ll collti1111e to be :1ssig11- 
ed o i  i~eleased. 

(,:;) .17hiit 1'\'11(,1.(: [lie ~ L . ; I ! ~ I S  c.ollsisr 01' 11iir~s ol: ~.illages. 
ille c~i1tiv:itecl areit i l l  ~ s ( . e s s  ol' [he o~.igillal grant s,ll:lll 1 ) ~ -  
l.esuil~ecl ail,tl :lssessed. 

. i s  rcg:tl.cls : I~ I ) :  ;~ttcnlpt to iliterk'ere iii tlie illanngc~llent o!' 
cultivated 1-illiiges, rhe result has I?een the same a; iiista~ic-,: 
li;~ii~ailailtl ; ~CJ.SII,Y I3;11-~~~;~i1;1~~d O L  1 5 tll  Februar)., I 820, and 
131iagotti -c~cj . .so.s  I;;lsull iilo. J<;~\\-al 01 8th [uly, 1829. 111 110th 

a- 
L I I C Y C  (.;ISCS 1'11~ R ; I \v ; I~  ketl;l~.n;ttli ~uiccl to gct guiitli \,illages 

I I I I C ~ ( : I .  llis OI\.II C O I I ~ I . ( I ~ ,  l ) t l t  A f u .  r l q~- ;~ i l  1 1u!c(1 ~,ll:tt 1 1 1 ~  ct11~iv;ltors 
shoulcl co~ l~ i i iue  !o the lcii~ple re\*elluc tlli.ougll t.l~e l;r;111- 



I ~ : I ~ I  ~ ~ ~ l ) - g t - ; ~ ~ ~ t e c ,  a11t1 t1\;1t L I I ~  cliles p:iyaI~le l)v 1 1 1 ~  l:itt(~, s11011l(l 
I 1 1 i t  e 1 1 i 1 e 1  I I ~ 1 1  S I .  1 1 1  

thc l~ocorcl-ol'-~~igI~~s ~l);ttle 1'01. qtln~ll  \:ill;r?;cs at last scttlc~llc~lt, 
the reside11 t c.ulti\l;~toi-s were ;IS :I 1.u le l.ecordc(l as llissadars, as 
w a s  clone i l l  1l1e case ol' c ~ l l t  i \  ;~iorh in l.e~.etlue-paying lands at 
the Ul-itish co~lcjwst, t11e re\lell ue 1 ~ 1 i t l  b y  (hen1 goini, I ~ o ~ r e v e ~ . ,  
as  Ileretol'ore to the tenlples. 'l'lle ~-e\:en~le w;ls at the samc 
time ~lssessetl i l l  cash ii~ste:~tl ol' in gi.n(l1 and i~ris~ellaneous 
sen-ices. l 3 ~ t  tile Kar\.nl of Kedal.n;~th fincling that the telllplc 
\voul(l lose I)y this ';I] r-:1nge111e111. l>ei.s~tntlec! L ! ~ C  \lill;~gers arountl 
IJkhiinatli to coi1ti11uet to pa); ill grain ;rt the rate of one do11 
(32 sels) to ;{ I - ~ I P ~ C  ol' revenlle. i\s the  rice of graill rose, 

;t tendencj, \\-.:IS evinced to shirk' this arrangement, and finally 
stamped agreenleilts 1vei.e take11 lro111 tlle \villagel-s to pay a 
fixed amount i l l  gl.:li11. 111 one case s11c.11 a11 agree11icllt 1vaui 

upllel(1 so far ;is i :  reiatctl to the sig~l,atories I)y Colo~lel Reade, 
Senior Assistant Conr!nissionei., Imt in tlre s~ lbse~ne l l t  case ol 
I<etl;~rling 7~r,e,.slts Deb11 and others of Ukilnath, where the plain- 
tim, Ra\\-;11 of l i c t l .~~-~ l : ! t l~ .  suecl , h e  deSentl;~llts k11;rikal-s in .lsmn 
village, t ' o ~  gr;till i.elliS, i t  \\.;IS tlcc.itlet1 tIi;t1 only rhc rent fixell 
I)y tlie Settlenlel~t Ollicer co~rltl I)e dcllla~ltled-a clecisio~~ r~,llicll 
\\.;IS 11pheltl 1)); Sir Henl.\. Il:i!l~say ill :tl)l~c:~I ( June  1, 1880). 
. \ t  the preseilt s e t t l e ~ l ~ e ~ ~ c '  tllis u l ~ i r c t  still fo1.nlcc1 ;1i1 :~git;iti~i;; 
iopic t o 1 1  k i t l  illld :I  ;-elel~encc I macle 011 the 
st~bject to [lie lSo;l~.d 01' Re\,en(le, rvl~o 1.11letl the utter illegality 
oi any ,prii\~ate :~rt.i~ngelne~i t o I ; a  rents rvhen thew 
i ~ : t r l  Ixen hsetl 1 ) ) .  tlle Scttlen~ent O f ~ c e r  in  c;~sh. 

TI-ie clisl)utes 1-eg:ll-iiillg tile 11ntul.c o l  rlle tenure ol culti\.n- 
tors in gnnth I:c11ls, ,,-110 were all recortled i ~ s  1~iss;tclars at  last 
settlement, chiefly c.onccl.ll their abilitv to alienate the lands 
tlley rulti\.:lte. 1 1 l e e  ul-pccl \\.it11 some shon. of trutlt 
t l l :~ i t lle ~)rol)~-ier:::.\ l-igh t \\*;IS $ I \  en to ~ 1 1 ~ 1 1  <:ul tiv;~ tois ~ 0 1 1 1 ~ -  

~vllat too l'l.eel\. '11 1.151 s e t t l e l~e~ i t  For instance, it 11-ill fix?. 
que~ltly l ~ e  1or;nd in p:lrt gliutll \.illnges,  sod^ as Kimo~lln it, 
13isllla N agptir, th;tr the s;llne me11 cultivating both mahals 
: I I . ~  recol-ded ;IS k11:likal-s ~ l n d e r  the tllokd;lr in the re\renue- 
1xt):ing l2ntl as hi$sa8tl:li-s in the ~ u n t h .  Tile inlerei~ce n l  course 
is th:~t the originnl gr;Int \\.as of 1l;ill' tlie \,ill:,ge to tlle tllokdnr 
;tilt1 11;tIl  l o  the trluplc, ;1nd []:at the culti\.ators in I~otll palls 
shoulcl have been recorded as khaikars. I11 other cases the 
(>unth lnncls are in the direcl culti\!ating possession, oS the ten~ple c'l 
~ v o r ~ l i  il)l)elsa nd sel-r7;l I I ts 1\.11o enjoy the land, revenlle-lrec, ns 
I X I Y ~ I C I I ~  lo]- tlie sel.r.ices ller~orlned 1,y them in the temple. 
l!\TI1ether t l ~ i s  110si tion c . ;~n~c  ; I  l~ou t  b). 1 ~~,el.sioli  to die teolp!c 
;luthol-ities of the posscssio~l 0 1 '  the land orving to the m i g r a ~ i o ~ ~  
ol' the 01-iginal c~ilri\rators, or ~r.h'ether i t  is due to n direct .a (ri-nll: . 
of I W O ~ W I - ~ \ .  in t .11~ soil to the temple :iut:l1orities, the or~gin:~l  
cultivatorsl>eing ons~ecl the tillle ol  the gmnt, it r\.oold 1)e 
itlle this clistance oi time to enquil'e. But in a11 sue-11 case.;, 
ton, the ~u l t i \~a to r s  in possession,, rvhethel- they held merely 



b ~ m l l ~ c  tlley 'Ilal)pen'(.cl :it the rime 1.0 I)e temple servallts or 
()l'llcl.ivisc, \rel:e rrml,rlcd ; I S  prcrpl.ierol.s, tllougll t]ley lleld lnerely 
lhe tisul'tt~(r I '  ille i i 1 1 1 t I  i l l  ! c ~ I I ~ . I ~  h ) ~  tlicir s e ~ . v i ~ t ~ .  I l l i s  
usul'1.11cl i s  01' t.o:~l.sc :I 1';11. 111o1.t: collsitle~.;~l)le suln than tllc 
I.eirellue o l  t i e  I I I !  11) lliarly t.:tses t!~e r\rorshi,pper of cflc 
teillple llol(ls :111 ~1c1.e c;r so o l  l;in~cI, the produce (11 1 \ ~ 1 l i ~ l ~  ellables 
llilll to eke r)ot :I sl11)sistence. But he  r.oolc1, llot possibly live 
on tllc rul)ee or so 01' .rcilcllue :lssessetl 011 the I;~ntl, \\rhicll ~\ro~llcl 
I)c tll'e te~ll.plc ~ \ ~ o u l r l  receive il' tlle !;11;t+ Tirere sold to' ;Ir, 
olilsitler, ant1 the co~~secluel~ce oC surh :I s!de ~ \ ~ o u l t l  be that 
the ~vorship of the trrnple ~ r o o l d  cease, :lnd the p~lrpose for 
~ v l l  icll the g.1.an t -,dras ln~tde ~\ro~il~t l  11e i.e~idered ineffectual. It 
I ,  thercl'oi-e, l ~ e e n  rulccl on lr:lriolls ccrasio~ls tllnt t,eml~le 
i\ro~,sll ip11e1-s ant1 sei.iran ts Iiolding the ~~ossess io~l  ol' lnntl :IS 

(1 i1.ec.r. ~;iyli . le~i t f01' Lheil. services in the tenlple are not entitled 
? 7 to alienate it. I h e  tnrliest tliscoveretl case of this kind is all 

i\ l nio~-a one, thoug l~  it ~ \ ~ o t ~ l c l  :tppe:tr S r o ~ i ~  correspondence tlln : 
eili-lier ~lecisiolls to the sanle efect had been given by Sir Henrv 
R;tliisay ill (;arllr\,al. 111 I<undan La1 Sah of Alillora vcrsrr$ 
I, i l~lua, gunth land of tlle above description was attached in 
cscc~ltion ol: ;I decree. Colonel Gnrstiii, the Senior Assistant 
(:ornniissioner, rer'eri'cd the le:p~lity 01 the attaclllneilt to the 
(;o~!lrnibsionel., Sii. I-Ienry Rai~lsi~y., in  rllese terms: " I n  m y  
o p i ~ ~ i o n  t\rllere gunth land is in possession of the pujaris in 
I-eturn for ~vhich they 'are required to $erl'ornl service in the 
tem.ple, the land in tlieir possessioll cannot be attached in  satis- 
[;tction of their private debts. For, iE it is auctioned, this service 
i l l  the temple Trill fill1 on the l ~ , ~ ~ r c h a s e r  and this cannot. be 
.pe~.Soriiletl 11y every caste. Tl l i s  opinion will be sent to the 
Comrnissionel,. In vill;lges in rvhirh the possession of the g ~ ~ i l t h  
Iantl is not wit11 the teniple servitnts, the templ'e authorities do  
not appear entitleci to raise anv objection to  attachment." O n  
I Sir Henry Rn1ns;ly's order of the 13th June, 1878, was : 
"Tllc opinion of the Senior Assist;~nt Coni~uissioner is correct. 
Cuntli 1:11lcls shou!d not be ntt;~clied ill sntisfactio~l of a private 
tlel)t." I n  1880 a still stronger case occ~il-reti in  Garhrval (Durga 
Singh of R.I;ti.rvi~rn Na~~idalsyiul vets.us Salig Ram) . T h e  defend- 
Lint, a AIaha~it, wrote to the plaintiff mortgage-deed hypothe- 
cat ing temple 1:lnd. T h e  pla:'n tiff sued for foreclosure. T h e  
clefencl;~nt T V ~ I S  tlie I-ecortletl co-sllarer :In1 ill ])ossession oE the 
1n1:rl. 'The clailn -~.\~:ts ~clislnissetl on the ground that the mortgage 
;,nil Innrl T\';IS the ~ u i i t h  ol' L,nt.l~~lin~i Nitrayan Shankar R/l.at, and 
tl,;lt the Rl;t11:11it h : ~ d  iio po1ve1- of : ~ l i e ~ ~ a t i o n .  "If the R4a'h:~nt 
is g i \ l e ~ ~  s11ch porvers, 110 telllple 1;lncls  rill remain." Sir Henry 
Ralllsny dismissed the apl~eal  on tllc 19th Novenil~er, 1880. 111 
nllo11icu A1l1lol.n case, Gulal, Sing11 of T u l ~ a r  Salt Pnlla vc rs l l s  
1:;1111 I Sir 1 - 1 1  R t ~ i s a v s  I o 1878 ~ r n s  amplifietl li,p 
~II.. Ciiles. Senior i\ssistalit Con~niissionel-, ns follo~vs: "There 
;I.I.C t ~ v o  ki~ltls of g:.ul1111 1;111cl. 01 oiie kind tlie pujilri of the 
telrlple ~.eceises the 1,rohts as p;tymcnt [or liis services to the 
ten~ple.  With  surll 1:tnd a decl-ee'-holder ogins t  the pujari . . has. 



I conceive, no right oC interference. Rut with respect to tlle 
other kind 01 guilt11 1;1ncl the teniple st;tntls in  the place of 
Govel.rinien.t with re!;arcl to oldinal-y revenue-paying land. Its 
:issessment was fixed at  settle~rlent and the temple authorities 
have no power to alter it, nor, so long as the revenue-payer 
nleets the denland have they any pourer of interference with 
him." Colonel Erskine in appeal endorsed this opinion (18th 
I)ecenlbel., 1890). Another case is that of D ~ ~ l a n a t h  aerszls 
P;~,tlamgir and ;~lic>tl!el-, Rinkc)li., RI;i11;1 Katyur. One Lucha 
Niltll sold land l.ecol.tlecl ill li'is rlallle :IS c.o-sl!.;~rer and i~,hich htt 
hcltl 1-eveni~e-free iri consicle~.;ition ol' ~>el.l'o~.n~ing service in the 
temple, to Prtdani1;ir. Tlle latter  is :tt!.ruittedly iliconlpetent 
to perl'orm this service, and the plailitiff, \i~.giroll 01' tile temple, 
sued to cancel the sale. I t  was adrllittetl th:it other sales had 
taken place. I t  was held by RII-. Giies, Deputy Commissioner, 
that in  such case the p i ? . ,  for the time being, had not done his 
duty, and that " such neglect can give the appellant no right to 
the wrong that wo111cl be done to the temple by transfer to him." 
Also that "any worshipper might bring into court a case of 
perversison of the tell~ple endcwment." 7'his decision was ~113- 
held on both grou~icls by the C:ornn~issione~-, Colonel Erskine 
(4th December, 1893) . I t  is only just to add that the decisions 
of these authorities !';-oiil. Sir Fleni-y Ramsay d o ~ \ ~ n ~ ~ a i - d s  have 
been o\!erthro~rn by tile most I-ecent cases in point, also Alnlora 
ones, Prem Sinqh ol  Bagesrvar Z ~ P I - S ~ I S  Kuna Sah (21 st July, 1894) , 
and Daulat sinRh Bliandari of hlelc'haunri, hlalla Katlyur 
-c)el.szrs Aiilba Dat others. Gunth \rillages in ~vhicli the land is in  
the direct cultivating possessior, of the tc..mple ~corshippers are 
by lar the less num'erous. I n  the other and larger number of 
instances in which the obligation of the cultivators begins and 
ends ~v i th  the paynlent of tlie I-er7enue to the temple, there has 
never been any question I-egnrcling the ~ ~ o \ \ - e l  ol' tlie men record- 
ed as hissaclars to alienate their land, as appears from the above 
cases." 

I t  will be seen that the n i ~ i n .  points ~v11ic.h ,call for notice 
are the posititon oE the teniples in r'espe~.t of unmeasured land 
and N,ayabad in grxnth villages, the nature of the tenure of the 
cultivators of guntil, the iiiali~nal~ilitjl o f  the temple's lights 
in gunth, and the question ~vhether the cu!tivators of y n t l ~  
1;lntl can alienate their rights or not. 

O n  the question ol the ten;plc's clain~ to rights ever waste 
and lorest land Mr. Paurz~ quotes the Go\,ernm'ent order of 
1895, but the ,position had been very clc;~rly and en.phaticallv 
I;~id clown ill the Board's letter no. 38 of the 1st RIay, 1868, 
to the Coinmissioner of Kumaun rvhich after referring to the 
"novel and hiherto unknown principle, that any one except 
the State can posses the right to forests" r111ed that "the gunth 
tenures must follo~v t?ie law of the provi:lce, 3nd gunrh villages 



cannot be held to pcssess rights which ar: conceded in no other 
case, but are held to vest exclusively in the State. 

Kegai-ding alier~:ltions by cu!tivators recordecl as hissadars in 
gunth lands, there is no doubt as Mr. Pauw says, regarding the 
power oi' alienation possessed by hissadars, who only have to 
pay revenue to the te,nple. 

Regarding the case of service tenures in gunth, it will be 
seen that all the earlier rulings held them to be inalienable. 
Mr. Pauw quotes t ~ v o  recent rulings as reverisng this principle. 
111 the first case, however (Prem Singh verszrs Kuna Sah), I 
find that this is Ilardly #a lair deduction from the decision in 
which Colonel G ?  igg wrote " the incomc from the lands goes, 
or is intended to go, to the suport of the temple. If this is 
so, . . . then the custodl>ns of the temple are at liberty 
to sue for the inconle." EIe thus, rightiv Qr wron5ly clearly 
understood the case to be ilne or land held'on a simple payment 
to the temple and the decisicn has nothing to do with the 
i~>alienability ol service tenures. 

I n  the other case of Daulat Singh verszis Amba Dat and 
others of Meldungri (not Melchaunri, as Mr. Pauw has it) 
the case went ulp to the High Court on a reference by the 
Local Government ;111d ~ ~ a s  ieinanded to the Comnlissioner 
for inquiry regarding certain issues. In these issues and in 
the inquiry and findings on them there .;&:as no inention of thc 
relation between the temple and the person in possession o i  
the lancl and no inq~.iry as to whether -the holding was subject 
to the performance ct' any service to the !einple, or was merely 
subject to an annual payment. Put briefly the Co~mmissioner's 
re,port on the rem;~ncl?d issues 1vas that tbe persons holding the 
land were recorded as pl~oprietors, that Daulat Singh bald no 
loczis s tundi  as a plaintiff, and that he had himself sold similar 
gunth land and was ~ h u s  debdrred from raising any objections 
at all. 

On these findi~lgs the suit was disnlissecl without further 
comment. In his original judcment the Commissioner 
(Colonel Grigg) Iiatl relnarkec! : " There is nothing to show 
that the income ari5iilg from this lnnd w:ll not be devoted to 
the tenlple as Ilei.etc!ore, or that the per,on to whom the lancl 
is gilted will not perform the services required, or that the 
temple will suffer ill any wav b y  this qift." I t  would thus 
appear that this r ; l ~  also i, i somewhat ~eeak  foundation 011 

which to base the general principle that gunth land held 01-1 

service tenure can be alinated by the recorded co-sharers. I t  is 
obvious that if  ;I Brahman ho:ding such land on condition of 
service as a priest sold the lancl to Dom, the temple avould 
suffer, the service co~!ciitiou oE the tenure could not be lperlorn~- 
ed and the object o!' the endowment would he defeated. 

Th'e circumst~~nces ~vould lje t:,tallv different from those 
ass~~nled in Colonrl CTrigg's ren.;~rk$ ahole T h e  utmost, then, 



that could be deduced lroru this ruling would be that a LO- 

sharer holding gu l~ th  land on a service tenure can only alienatc 
the land provicled that tlie transferee is equally competent 
to render. tlle se~vicc: on which the tenirce is coliditional. 11. 
would see111 safer, howevel-, t u  f~!low !lie earlier rulings of 
more experienced Clo~ninission~~-s r!lat g~,!ntli lands 1;eld on a 
service tenure canriot I,e alienated l ~ y  the persons holding ~11~111.  

Frequent disputes arise relating to the succession to OHices 

Temple office ;. conliectec! with tlie temples. These are 
liardly q?~esticns rclating to land Lenurcs 

though they sometii-(if s have some connex.ion with the subject, 
as in the case ol  n~;klguzars OF: p n r h  villages, who are also 
police officers like other padhans. Each temple has its own 
pe,culiar set ol officla!~ (Ra~vals, Darogli:!qs Likhwars, Sirgirohs, 
Mahants or others) and system of nlari;tgement, and nothing 
can be said or is necessary to be said on tlie subject as a wholc. 
T h e  district officer appoints the malgu.r.,.rs and the successio~\ 
of the other officials is a matter for the managers of the temple 
(if any) or for civil suit. 

In  one instance, in Almora, a daroglia clainied the post of 
malguzar also as a predecessor had held both offices ; his claim 
failed. 

In Sher Sing11 ilel-sus Tara Dat an application was made for 
the recording of the ;~pplicant'i nanle as sirgiroh (head manag. 
ing priest) of the tc.11ple ol Jages!rwar. Darun ; Mr. Hamblin, 
Cominissioiier, rulecl that the matter w ~ s  one that could not 
be entertained by a revenue court ; it was a subject for a civil 
suit (order of the 15th June, 1900). 

Very few dispuies cccur nowadays regs-ding the payment ol 

Temple revellues. 
revenue and clues to the temples. One 
case may hc nientioiied. Certain villages 

oi the Kedarnath gunth are held under the temple by the 
padhans, who receive the reveme :ind in turn sup ly ce r t a i~~  

rl fixed quantities of oil and flour to the tel~iple. On t e revenuo 
being raised at MI.. I'auw's settlement, it mf;:s held that the Rawai 
was entitled to claiin a proportionately larger amount of flour 
and oil fior the templt8. 

(Parmanand and others vo-sus Rawal Gailesh Ling, order of 
RIr. Davis, Commissioner, of the 28th October, 1902) . 

(ii) Sakbart 

'I'he ~ild:ll~:lrt assigned villages are to be found in all the three 
districts. l h e r e  :Ire 110 peculi91-ities of tenure connected with 
then1 and there is riothing to add to Mr. Pauw's remarks. He - 
says (paragraph 46) : 

" Tlle s;ld;~bart vill:~ges consist of charitable endowments of 
land re\~enue for t l ~ e  purpose of the tlistribution of food tr, 



pilgrims procecdiilg to Uadrilr;ltll and !iedarnath, t!le g e a t e i  
p;t~.t 01' whicli were assignetl uncler [lie C;til.kh;i C;ovenl~ilent. 
liesides scattered villages in Bar;lhsyuln they comprise the 
whole (excepting gunth villaged) 01 1,;tlg;tn;i 1)as;tuli and pattis 
i t r k ~ i l i  13anlsu ;1nd M t i k l ~ i ~ l t  o a - a  I .  ?'he 
;~clnrillis~i~;~tion ol: tliese ~.cvcilucs ;tt first I'csted with the temples, 
I)ut Rlr .  '1'1-aill, took the I'r~llcls illto liis ow11 hands an,tl ~lsecl 
then1 to inlpi,ovc tlic 1~0;1~cls i~nt l  l~riclgcs 1c;tding to the shrines. 
111 1850, tllc rc\/cnilcs 1vcr.e ,l,l;~cetl ulitler the [.ontrol ol' ;I local 
;rgency, ~ I J I C I  tlie jnc.ollle was devoted to the erection i~ncl I I ~ ; I ~ I ~ -  

ten;iri,ce ol' disl,ens;~ries, where m'edical relief was distributed to 
the pilgrilris, and  to tlie Ijuilding ol' rest-houses along the pilgrinl 
route. ' l he  systerri ol' n1,anagernent by local agency l~roved a 
l';iilurc, and the contiul ol' the funds was transferreld to the Dis- 
trict Ol-Iicer lof Garhw;~l. The revenue is still applied to these 
purposes. T h e  cultivators ol' sadabart villages are in ex;ictly the 
s;tni,e position I I to tlleil- I;in([s ,;IS tlie c ~ ~ l t i v ; ~ t o r s  01 
rcve~l~tc-p;tyillg villages. 'l'lic asscssrrlent of both is collectecl ill 
the s;rllle w ~ y ,  Ijut that ol' the l'ormer constitutes the income ol' 
; I I I  cxc:li~tlcd 1oc.a 1 I ' L I I I ~ ~ .  Padhans ;ire al~l)ointecl and the l.evenuc 
c:ollcctecl i l l  the s;cllle w;iy ;IS in klialsit villages. T h e  sirlile rules 
also ;t,pply i l l  cjuestio~~s oC waste lands ;1ncl nityal~ad ; the increi~sed 
revenue in the case ol' n;tyabald 01- revision ol' settlement goes to 
s;~clal>arl: I'untl, tlle entlownient lo1 ~ ~ l l i c h  ilicludcs, I believe, entire 
villages only. 

(iii) Ilotato cultivalion 

'l'llc l)cc,uli;~~. systcln ol' 1)ot;tto cul ~ i v ; ~  ti011 ir1;iy I)c incntione<l 
l r iel ly 'I'lie growing- oS l~otatoes was startecl ;I goocl 1ri;tny years 
itgo ; they are grown to some small exrelit in ordinary villages, 
I ~ u t  tlie p:trticular potato cultivation to which this paragraph 
rel'ers is of a din'el'ent c1i;tracter. 'The potato grows best ill 
virgin liewly (:learccl soil on high ridges, where oak forests havc 
Ixen cut 'tlown, ;inti. p i o r  to the introductioll ol' a proper systenl 
0 1  i l t l l l t i l~ is t~~i l~f i  t11c district oI l'orcsts, 1;lrge ;ti,eas were cle;~red 
1'01. this pul;pose :u~licIst tlie oak lorests ol Naini T a l  ;lncl the 
southern Ijorclers ol' rllinora tow;irds o i i ; t ~ l ; ~ .  ' Ihe crop ~ v a s  
it11 extreinely 1,rolital)lc olle :tnd the l,cii;~lties i~illi'ctecl, ~ r 1 1 ~ 1 1  

any prosecu timolls were instituted, were cj uite init t1'ccl~t;ttc:. T h e  
inlpolitic systeii~ ~\!;ts I'ollo\vetl, Illoreovcl 01 '  li llillg the cul tiv;t to]., 
; ~ n < l  t . 1 1 ~ 1 1  (;is tlle Corcsls I i ; t ( I  ;tlre;~tly I,ccli c.lc;~l,etl) giving hiill ilic 
1 ; 1 i I .  'Illis 1l;ls I I ~ I V  I~cen stol)ped. Rcfercnc.c to regtllar N;~ya- 
I);~cl gi.;ults I'or pots to <:ultiv;ttion will I,e I'ouiitl i l l  die N;tyal);ttl 
l<i~les, rule IX on 1);tgc 1 2  o f  the K u n l ; ~ t ~ n  Rt~l'es ( 1905 cclitioli). 
'I'he lornler systein W;IS lor cer~ain  ellterpl-ising nlen from 
,Zl~nora (I~I-gely S1.0111 tlle Someswar viilley) to visit llle potato 
villages and take a le;~sc o l  the land, ~lle;~suretl or ullnleasul-ctl, 
I'or tlie year Sl.om the villa,gers. T h e  1noi.e nlotlern practice, 
where potatocs are grown in legitilllate village lands, is for 



these growers to conle ill as snjhis, paying the villagers a 
proportion ol' the r.rol1, usually one-tl~ird, plus the Ciovcrn- 
nient demand. l7liel-e are also in Naini T a l  certain potato 
mahals, consisting ol' the fbrnier illicit (.learings, which have 
con t i~ iued ;  thcy .;11-c ;rssessccl scpar;~tely irncler C ; O \ . C I - I I I I I , ~ I I ~  
orders ;II. Ks.2 ; I I I  I I ( ;ovel.nl~iel~t n1;11ials ~ h t h  t l ~ c  lx)ta10- 
growers ;rs s i r t a ~ ~ s .  l 'hey arc u ~ l d c r  the ni;rnagetllellt ol' t l ~ e  
Deputy Coi~i~nissioner and may be ~elinrjuished to him, in 
wllicli event he 111;ly cit11cr I-e-let thcln to another tenant or  
le';ivc theln w;~stc. 'I'llr. gr .o~\ l i~~,g ol' potatoes is a I ~ r a ~ i c h  ol 
;~gricultui-c ol' co~isitlc~-;ll)le iir~j)ort;tnce i l l  Naini l'al ant1 large 
quantities are :innually exported \~ ia  Haldwani. 

(iv) Water Mills 

'I'he little streaiils ~:I i ic l i  ;ire to Ije Cound in all tlic v;lllcys 
ol' tllc hills till-n a Iilrge n u n ~ l ~ e r  of water nlills (gharat or  ghat) . . by \j.liic-li ~iiaos~ 01' tlic ~ I . ; I  111 I S  groulld. The haire been 
n~elllio~iecl ill tlic li1.s~ cll ;~l)te~- i l l  < . o l ~ n o x i o ~ ~  ~ \ . i t l ~  r h ~  sketch 
J I 1 i l l  i 1 1 .  111 a p;l~-tic.ulal.ly l'avoural)le strean1 
with a steep course, a cli;~in of six 01- eight lnilcs 111;1y SOIIIC- 

tiliies be nlet with in the s1,ac.e ol' ;i cju;Il.ter ol' ;I niile or so, 
tlle \\.a tcr I)ci ng c.;l~.r.istl 0 1  I i l l  ; i  c .o~l t i~lu i ~ ~ g  (~11;11inel (gul) 1.1-om 
one l i l i l l  to tlic Ilext. R.11.. I'au~v Ilas clcscl-il~ed the \vorking 
01 a water 111ill 1011 page 20 of his 1,eport. Mills are often 
per~ilallelit, soln'eti~lies stai~ding aniong irrigated fieltls and 
worked by the 1';111 o f  [.lie il-I-igation channel ; often, ho~ve\~er ,  
they st,;~ncl ;Illlong [lie gravel it11<1 1)oulclel- beds of ;I litrgisli 
strei~nl-bod and are ~vashed away annually in the rains and re- 
erected in the wintc~.  ; otllers 011 s11ia11 strealnlets only get 
enoug'll rv;llei. LO IVOI I< iri tlic l.;lilis. 

l<iglits in the \z;~tc~~-s;ul)l,ly ;1ue ;~llo~vccl ;~c.cording to priority 
o l  usel.. I f  ; I  gu1 i s c a r r i e d  1111-ougl~ 

;tioll  or  ri4bl .. ;ln')ther ~ i ~ a l i ' s  1;1ncl, it is usu;11ly a nl.attcr 
01' ;~gl.ecliieli t I)ctrvecn the parties or 

111ig11t ill tllc C:IISC 01 ill1 oltl 111, i l l  I IC  ;I question ol' e;~scine~it .  
R,lills ;lrc ,ol'ten usecl jointly 11y the t1esc:enclants of the o~.iginal 

I,uilder, tlroudll they ;Ire ol'tcn allotted to one o l  a lslliily in 
a private partition oS tlle C;~mily property. A Inill can be sold 
l ~ y  thc ,proprietor or propl-ietors. 

l)isl)i~les i l l  coniicxiol~ ~ v i t h  \vatel- illills usually take tlie lhrrll 
0 1 '  q u e s ~ i v ~ i s  ol: ~v;rter lights. l'llese have 

regt~rditlg I,ccbn l.el'e1.1-ecl to in chapter J as being often 
mills.  ~e1.y difllclilt to settle in p!;~ctice. As 
~iicntiolied t1lcl.c. Sir J4cn1y l<i~l~is:~y ]:lid down clle p r~nr ip le  that 
[lie claims of i i ch;~nnels t o  r\::lter nlrlst nl\r;lys have 
lx-el'erence o\rcr tliosc OI 1v:ltel. ~ ~ i i l l s .  H e  no  rl1oul)t enforced 
this in his usual surnlrl;ll-y orrlers on the spot, but 110  concrete 
ex;~mplts  I nvailablc, illid it is dilficult to tell precisely how 



far he ineailt tlie principle to go. If A has an old water mill 
on a strean1 a ~ i d  Li walits to take all the water into a new irri- 
gation g~11 higher up the stream, is A's inill to be abolished or 
not ? A inight be directed to reinove his iiiill to a lIoint above 
[lie ne\v irrigation gul, I ~ u t  this would not always be I'easible. 
Such disputes between lilills and irrigation channels dmo not ol'ten 
arise, since a niill does not consume the water it uses and by a 
little arrangenlent both can usually exist amicably, side by side. 
In  the only opposite case I have known, a mill-owner h'ad a 
1."-ior right by user to the water and got a decree for his right. 
Mr. Davis, Deputy Coinmissi~oner, directed that the mill should 
be stopped on the irrigation-claimant paying compensation to 
the mill-owner. 

Another source of disputes arises where mills adjoin cultiva- 
tion in a broad strecam-bed and are alleged 

Diluvion caused by to cause damage by inducing diluvion. 
mills. Girwar in Almora is a notable locality 
for these disputes, there being much land almost on a level 
wit11 the stream, there. 

The  illill channel and its band are said to divert the current. 
\\illen the river rises or a flood comes down, and so cause damage 
to fields in their Idirection. The  villagers in Girwar assert that 
much land has been washed away through the action of these 
b u n d s  and channels. There do not seein to have been any 
decision r e g a r c l i ~ ~  the rights of the 1;ind-o~vners to have the mills 
removed, or the liability of the inill-owners for damages. 

Except in the case of a public lree niill, the owner takes a 
percentage ol one nali (two sers) lor each 

Profits of mills. p i m i  or t l o l l  (32 sers) 01 grain ground at 
his mill ; and as Mr. Beckett sllows he makes a large profit out 
of it. 

(6) Mill Rents  

An annual rent of froin eight anrias to Ks.3 is leviecl on evcry 
illill ; i t  is collectecl with the laild revenue and is credited to the 
District Board as a local source of income. These rents former- 
l y  formed a sort irregular local l'und in the hands of the district 
olIicer and were expended by him on any public work to which 
he chose to devote them. 

The  rents rule higher in ~~~~~~~~a than in Garliwal aad are 
assessed on considerations of the perennial or seasonal nature 
of the mill, the supply ol' water, the prevailing local rate, etc. 

They were first initiated tllrougl~out the divisioii by Mr. 
Beckett. IIe recominenci'etl ~(Garl l~r i~l  report) that the re11 ts 
should be credited as sayal-. 'I'he ren1a1.k~ of Sir Henry Rainsay 
on t'heir introduction ill the I<umaun District a t  Mr. Beckett's 
ser lleirleilt may be quotetl. I-Ic says (l~aragi apli 67) : 
"Altl~ough water mills do not I>elong to land revenue, I ~vould 
here explain that a small tax lias been put upon such mills, 



and amount thus realized should he credited to local fun&, 
by which means it 111ay be used lo]. the benefit o l  the people 
147110 contribute it. I-Iand nlills are seldolrl used in Kumaun. 
A sinall mill is 'ereclecl at the cost o l  Ks.5 to Rs.10 on any ravine 
or river from ~ r h i c l ~  ;i stream can be diverted so as to give the 
requisite fall, according to the volume of water. Th'e villagers 
resorting to such nlill have to pay 2+ sers in every maund of 
grain they bring t,o it, and this payment gives a very large profit. 
No one has a better right to monopolize the water than another. 
!\t tlie same time, the man ~ . h o  erects sucli a mill asserts the 
i iaht  o l  pieven ting the erection of: another ~ ~ h i c l i  sh:~ll interfere 
~ \ ~ i t l ~  his. Thus  rhe owner ol' a mill, or mills, collects from the 
villagers a large profit to ~vhich lie had no more right than 
others, and, to prevent disputes, as also to ascertain how many 
mills existed, as well as their position, all mills have been taxed 
at the rate of Re.1 t o  Rs.3 per annum ; and this money, realiz- 
ed indirectly from the whole of the people, should I think, be 
deiroted to their benefit." 

NOW, although tllcse mill ients were thus introduced and 
have been collected e\.er since and form 

Their questionable part of the District Board income, they 
position. do not appear to rest on any clear legal 
basis. They are not land revenue ancl the Land Revenue Act 
can have nothing to do  with them. There is no mention of 
them in the ILumaun Rules. Thev might pel.hal~s be brought 
within the sphere o l  the district forests under tlie Forest Act 
in the same way as all questions of water rights and fisheries 
within the reserved forests appertain to the Forest Department, 
o r  as the Naini Ta1 lake fisheries have been dealt with und'er 
the Forest Act. But they have never been in any way connect- 
ed with the district forest administration. T h e  theory on rvhich 
orders h a ~ e  been passed is that tlie ~ . a t e r  of streams is the pro- 
perty of the State and the mill-owner only has such rights in it as 
he is allowed by the orders passed in sanctioning and assessing 
his mill. 

T h e  district officer has the rents collected, sanctilons new m.ills 
and fixes t'he rents for them, and allo~\,s tlie relinquisliment 
and  cancels the assessment of abanc-loned mills. 

Orders for the demolition of unauthorized mills, the collec- 
tion of arrears fro111 previously unsanctioned mills, and the 
like have regularly been passed ant1 uhpelid on appeal, but 
i t  is difhcult to see what definite legal sanction there is for such 
procedure unless it be the Forest .4ct (\\.liicli I \ ~ ; I ~  onlv estended 
to the District Forests in 1893). 

No re-assessment of mill rents is made at settlement. They 
might, as Mr. Reckett suggested, fairly be re-assessed and raised 
in Inany cases. (See ~ ~ a r a g r a p h  21 ol his Garhrval report " the 
present mill rent 1 greatly increase as won as the novelty 
of the charge has passed away ") . 



,411 mill rents in khalsn ancl guntli villages go to the District 
13oard. In sadal~art villages they go to the s;ltlal>art Sunld. Pu~blic 
or charitable free-nlills (tlh;trin gli;~r:;it) in which no dues are 
leviecl lor the grinding oi corn are 1101 :~ssessecl LO rent. They 
are not comm.on. 

(v) Coolies and Utar 

Tlie 1lecess:lry supply o l  coolies 1'01- trilnspol.t, pub1 ic or 
private, 1i;ls ;~lw;lys I~een dilIicult prol)lcm in K u l n a ~ ~ l i .  Mr. 
I';~uw I l i l ~  i t  briel: p ; t r ;~pra~>l~ on it, sllowing that the difficulty 
h:~s existecl since the earliest cl:tys ol the llritish occupation. 
Quoting lroni Mr. l'l.;lill lie says I I  55 : " Owing to 
the contractetl state of the populi~tion, tlie insun'era1)le in- 
dolence o l  the niale p;u-t o l  it, ant1 their general .aversion to 
ca~.rying burdens the Ilature ol' very sl~cc-ies ol' l i~bour in  tliis 
provi~~ce ,  ~\~l iet l ler  on pul~l ic  works 01- in transports has 
;~lwilys I,een compulsory. Although various measures for the 
relief oE the population have been, from time to time devised, 
such as the purchase in 1822 of ;11i est;~l>lishn~ent oS mills (since 
i~l~olished) at  a h'eav y expense, l'or the ~ ) ~ ~ l . p o s e s  oL' lx~l~llic trans- 
port, ant1 the increase 01: the rate ol' liire Ion the nlost 1iber;il 
scale, tlie employn~cnt of the hill K11asiy:ls in  this service has 
been as yet in no  clegree reritlered volullti~ry. T h e  clemands 
fo this species of 1;1bour .~voultl appear ci~lculated to benefit 
the lower c.l;~sses 'ol' the l>eol)le 1)y al-l'ortli~lg theill never ceas- 
ing source ol eli~~ploynient. I 'hc  aid ol' t l ~ e  civil power 11~1s 
nevertheless I~een Sound to I)e inclispens;~l~le i l l  the co1lcc:ti~on o l  
I l i ~ s i y ; ~ s  I i I l i e  I I ~ S S . "  S o  I \ . I . IOI~ Atfi.. Ti-ail1 ; 
i111tI tlie)t~gli tlie stale or pop~~l : t t io i~  i t 1  C;;~I.I~IV:II is t i o ~ v  11y no 
means coiltracted, the ditIi8cr~lty in procuring l:~l~our l'or transport 
l)nrl~ows 1,eniains as great as ever. 

l ' lie custom is eln1)otlietl in the settlenien t agreements, 
alicl there is iio tlisl)l~tc as to tlie tluty ol' the vill;l?;ers uncler 
their ngreenient; the dificulty is to enl'orce the agreelncn t 
o~#vitlg LO the insuffei~able intlolence ; ~ n d  the aver~ion to carry- 
ing I,urdens to which RIr. Tr ;~ i l l  ;~llucles. No hllllllau is ~v i l l i~ lg  

. . 
to carry ;I loi~cl l'or ;I  I ;I 11. ~vitge, i~ntl  1vi1.11 [lie in(-reasccl pr.osl~erir.y 
oE recent tillies i t  is not too 1nrlc.11 to sny th;rt in solnc 1)l;lces 
a traveller il~ifilit v;~itlly o8el ;t w g e  oC ;I rllpee a m;~rch ~ v i t l i o ~ ~ t  
getting ;I single vol11nt;lry coolie to (.;11-1.y i t t i  orclillary load. T h e  
custom of iorcetl ial~olli  extentls to the carriage of l~aggage for 

, oficials, troops and travellers and ol' Iieltvy iilatcri;~ls To1 ~ ~ u l ) l i c  
1 1  

purposes, such as t i ~ n l ~ e r  lor I)ridges, 1nateri;ll for l)~til(li~lgs, 
etc. it further coiiil>rised annual repnil t; foi l o c ~ l  ro;lds, though 
this has 11orv been discontini~ccl ant1 i t  illc.lr~tles tlic kecl>ing "11 or 
villawe roads or patlis. All slicli I;rl)oi~r, cxccl)t rlle last itcni, 

? 
is paid for at fixed rates. i \ ~ i  extension of (lie ~)rincil~Ie,  more 
by Ivny of sr~asioii to 01.gi111izet1 effort 111:1rl of direct order, is to 



the building and repairs 01' vill:~ge scl~ools. T h e  g n a t  increase 
u l   ravelling in the hills i l l  ino(1e1.11 ti111c.s II;IS inimer~sely increar 
cd the calls on the villagers, al~tl ,  r 01.1 espo~~ditlgly, rllcir ol~jection 
to the custom. Hence there is c.orlst;~rl t trouble over traveller8 
I)eing stranded and unable to p~-oc.ecd for want of coolies. 

'I'he difficulty arises from the l'act that tllel-e is no direct and 
emcacious nlethotl of dealing with rel'ractory village$. 

T h e  ultimate sanction o l  the system lies in the settlement 
agreement, and the breach of the co~lclition rey:irding cuolies 
would justily the cancelling of the settlement ; I,ut this would 
only Ije proposed in very fiaglant cases a ~ ~ t l  wotrlti require to 
be very strongly supported for Governmellt to s:~~lctioll i t  ; i t  
has never, I believe, been resorted to, or proposed hitherto. Short 
ol  this extreme measure, various methods of enl'orc ing the obliga- 
tion have been resorted to. T h e  villagers used at times to be 
prosecuted under section 188 of the Pella1 Code, either by itself 
or read with Bengal Regulation XI  of 1806, 1)ut such prosecutions 
are irregular. T h e  Rengal Rcgt~lation would onlv at  the out- 
side justify proceedings against the 11ialg117ar as ;I 1)olice officer. 

T h e  commonest practice has been to siillply sulnlrlon rlte re- 
fractory villagers or the malguzars to tlle tahsil or s;~l,-tlivisional 
court and warn them, the recovery of the sllnlnlons Ice ;~c.ting as 
a slight penalty. This, however, is of little effect i r ~  lrlarly c;rses ; 
some  veal thy villages, which consistently neglect their duty, 
actually have village funds for the paynlent of any such fees, so 
that the coolies whose turn it is to go do not suffer at all, they 
are accustomed to immunity from other punislime~t.  Regarding 
this summoning of villagers the High Court has held that they 
cannot be compelled to attend the tahsil or court as accused per- 
sons ant1 cannot be pu~lislled ~ ~ n t l e l -  section 174, Indian Penill 
Code, il they refuse to appear. 

In  the case of King-Emperor versus Gopia and others of Khat- 
yari (Crimi~lal 1iel;;sion No. 805 oE 1903) fourteen Inen had 
I~een sun~rnoned to 111c t;ih$iI and had refused to appear ; they 
\\.ere then prosecutetl 1111tle1 section 174, Indian Penal Code ; 
and fined Rs.2 eacll. 'l'he High Court (Knox and Aikman, 
ludges) quashecl the <.o~ri.ic.~ion on the ground that the coolies 
i,ad been summoned ;IS ;~cc,l~wtl persons, . ~ n d  there was no nutho1 
it)! 1111der which they coliltl be summoned as such. 

Executive iiction can be taken to some extent, for instance by 
rlib~llissing the malg117n1. lor not doing his duty, but i t  is often 
in1110ssil)l~ to take s11t11 action a s  ~ v i l l  be effective. In the old 
6 3 ~ 3  s11(.11 del;lulr was de;~l t  with in su~nlnarv lashion : a village 
i n  'the Somesn.ar i/:,lley, ~vliich defied Sir ~ e ' n r ~  l?:~rnray's orclers. . 
ulns fillet1 l ~ y  him the slim of Rs.500. Il'hat rea!!y seems needed 
i l l  K11ina11n is a short enactment regulating the supply of coolies 
nntl  imposing a light pccl~niary penaltv $for refusal to carry out 



orders. I t  was S U ~ ~ C S I C ~  ; I L  111~' I.C'C.C'III i l l l l ~ ~ l . ; ~  ' I R ( ~  Naini T a l  
settleii~ent tQat a 1)erl;llty c.li111s:: .;lroi~ltI I)c i l  ~sel.!ctl i n  the settlc- 
lllerlt agreement, but 111 is I V : I Y  I IOL  :I  j~pro\fctl 01'. r!'l~c Iioa111 111.e- 
Eerred to trust to executi\:c : I( .L~OII ; I I ~ C ~  L ~ I C  c.llsf.o!i 1:ll.y tak ins of' 
:.alabana ancl tfie dislnissal ol' ~ n a l g t l z ; ~ ~ . ~ ,  i l '  nc:ccss:!l~),. 111 Il;~.g- 
:ant cases the settlement e~ig:~gc~iii-tn t I . ~ ~ ; I J I  I)c c.alli:e! let1 ancl the 
revenue enhanced so as to el1nl)le otllel- ;ti-r;~ngerl;~! 1s to I)e 111;lcle 
in lieu of the default made 1)y t!lc \iillirgcl,s. [li. 0. ~ V G .  226(il N . /  
I-993i1, dated the 30th August, 1'304.1 

Thokdars, padhans, ghar l);cdllal~s ant1 ~ n ~ t k h t ~ r - l ~ a d h ; ~ n ~  :ire 
erteilll't From having to ca:.l-y icacls or ~ I I I I -  

Exemp t ions. ply pet sonal substitutes. 
T h e  following orders of C;o\ crnillclli !'or i 11 r erll! ?t i  I 12 [he ternls 

o l  t;lc bc~rlel l le~~t  ;1grt.c;nlc;;t inay I)c refer- 
Orders of Government @ 

red t :I : 
Government order no. 26 1 R /  I-.'503-1;. (la tecl t l ~ e  I Oil1 Oc~ober-, 

1895, to the Coininissioner, I<ulriaun tli\,isiol?, I ; i~.s  ciown that all 
land-o~vners, whether present c . ) r  ;~l)sent, are res;>onsil~le Sol the 
maintenance of the village ~-o;~cls, r hat resiclen t l:~:lil-o~vnei.s arc 
bound to supply labour l'ol tlle ca1.1-i;t,qe ol' loac(s 1,otI1 to Go\,- 
erninent and to travellers, 111lt 11o 1esitlc:lt of r L  \ ~ i l l : ~ p c ~  ~\ . l lo  is I ) \ (  
custoin exeinpt froin persontrll)~ c : ~ ~ . r ) i i ~ ~ g  a lo;tcl, h l i ; i !  l I,e rcclli ll-ecl 
to give personul service. Resel,vis t$  are exelnj)t- I ' I , ~ :  rl ~ ~ e r s ~ ) n a l l  y 
carrying loads. 

All such labour is to be p;~icl for a t  l.:iles lixetl l,y tile Delx~tv 
Commissioner wit11 the sancl ion ol' tl:e ~onl11i;\sionc!1.. ~ i l  
resident land-owners are I1o111ltl to 3111)1)1y ~ ) l . ( ' ; . i < i c i ! : i  to t~-;~vcllers 
on payment. Wages for the c.ollec.tior~ of I'~1cl ; : i i t l  (!,~.;lss sl~l)l)lietl 
are to be paid. A supl,lelneli~:l~.v C;. 0. 110. 30.38 / I-.'iO3--l$, 
dated the 27th November, 1895, exl)lains :11;it :I ~ioii-resident 1;lrlcl- 
owner cannot be called on to s11l);)ly I ; i j > ~ t l i -  01- 1)!'or.i5ionc, 1,11t a 
resident land-owner, who is  1)~:1.sol1;1ll\l c ~ c : ~ i ~ p t  C!.OIII ca;-~-?,irig 
:loads, may be called on to pro\,itle ;I sul)vt i t~~tc : , 1 1 1  I (  si(1cnt 1;lntl- 
owners are bound to supply lahour. 

(vi) Thc Nali Zianiil 

T h e  origin of the na!i I ) : l l i i ; i  s):stei~~ is I ~ I I ! ~  c s  . ; ~ l ; t i l i c . c l  I: \ ,  . \ ! I .  

Pauw (paragraph 57)  : ' ' 1 1 1  r l~c  ilircrioi. ~l>el.c. ;I,-c I'c~v 01. 1 1 0  

.Ilops, ant1 it has t11e1.eloi.c~ ;11 14.avc I )ecbrl c-llctoni;~ 1.1:. (!::I t vi1l;cgcs 
shall supply, on paynlenl. c11(.11 ;rr~ic-ler; of I 'oo t l ,  1 0 1 7 ! 1 ( % 1  ; 1 1 i t 1  1'11cl 
as are necessary, to tr;~\lel l(11.s ; t ~ i ! !  011;.(.:': s C ) I )  1 0 1 1 1 .  i ! i  11ic (1 is1 rict. 
For [he last three setilcii!e:irs, ~ l ~ c ~ ~ . c T o r c ~ .  ; I  (.!:~II\: '  I ! ; ! <  !)cv11 i l i - . c ~ ~ -  
eel in ay~~c:(~!iicii:  , \ ,hr! ,cl)~.  C*\'CI.I~ l ; ~ ~ ~ ~ l l ~ o l ~ l ! ~ ~ ~  ; i ~ i ( l  

~ ~ l t j ~ ; l t ~ r  is l ~ o ~ ~ n c l  10 r i r l l i l  ) l \ ,  i . ; , o l  ic.\ i l ; r I ? o ~ ~ ! , )  ;11i(1 i);:~-(l;lid~ 
(s~~pplies) accorcli~ig to ( ~ 1 i ~ L O i l 1  a11(1 tlir I . ( Y I I ! ~ \ ~ I  i o ~ ~ s  ol' : ~ t ~ t l l o ~ - -  

ize(1 officen, 11Vith a ~ ~ i e w  to ol)vi;l re I 1~1t. incol~\,eliicncc ~\.llich 



would result fro111 d i s t a ~ ~ t  villages bei~lg called 011 ill their t u r t ~  
to sul~l>ly food to a single traveller, and arrallgc1rjc:llt was ~nadc. 
at last settlement whereby the villages oI one or Inore pattis 
irgreetl to appoint a single marl as sliol)k.rcj~el. f'ol- a l l ,  i.eniu~lcrat. 
ing him by a portion of grain a t  each Ir;~l.c.cst \t.J~i(ll \-;li.ied in 
different patts. T h e  amount of grai l~ so  ~;i\!el~ i \ r : is ~ilcasured 
11y nalis and the sllol~keeper was thence c;lllcd tlw 11;tli Ixlrlia. 
Nnli l);i l l ia~ exist in the more frequented 1);lttis 01' Gal-llwal. 111 
otllcrs the people continue to themselrcs sl111i)l) r -  11)\1:s and tr;~\,cl- 
lers moiving within their boundaries." 

T h e  only exj)l;ln;~tory note necessary to ~ 1 1 i c  ar.cotlnt is that the 
villagers agreed tha t  each family should supply one nali 01 grain 
a t  cac.11 halwst to tlle l);lnia, and this J , V ~ S  tlic origili 01 the term 
11nli l~ania.  Sul~seyuent to the writing of Rlr. Pa~!~zi's report 1 1 0 ~ -  

ever, the systein in Gai-ll~vill u7as changed to t!i;~t n l ~ c ~ d y  in I'orce 
in Almora and Naini Tal ,  under which a cash ccss of three pies 
i l l  tlie rupee 011 the revenue is collected from thc villagers in lieu 
of their ol)ligatio~i ( o  j)ro~'itle sul>plies, and froln the funds thus 
oljtainetl, Gove!-n~rie~~t  I~aniits are appointetl ; I I J ~  lxlitl stipelids t o  
keep shops and iurnish sul)plies, on payment, at the various 
halting places and lor fixed localities. 

,1 s ~ ~ l > l > l e n ~ e ~  t r y  ;i~nentl~nen t to I he settlelile~~t agi-ee~lieiits was 
accordingly take11 in Garhwal under G.  0. no. 1142/I-297-B, 
.!atetl tile 10th Ria),, 18'38, to the Commissioner, K u ~ l ~ a u n  division. 

J l r .  Paul\. rep]-esented that the system ~vould not work well in 
Gal-h~\-al. 1111 t i ;  Ivas l~rought into force ~v i th  the lrro\ iso "in out- 
oi-the-117ay places trai.ellers must he prel)ared to make their own 
;rrrangcments" (G. 0. no. 1634;I-297-R., da tetl :he 15th June, 
1 8  . T h e  msll cej5 \),stcnl ir,.ol ks satii1;lctolil) in ~~~~~~~a and 
N;~ilii T a l ,  1 ) u ~  Ilas al\\,ays given trouble in Garli~\,aI. 

T h e  reasons for this are t~vofold, firstly, tl!c 1nnc.11 sinaller 
alrlount availaljle for dealing with a larger area than in Alinora; 
and secondly, the al~nost c-oml~lcte absence in C;nrl!wal of any 
regular s11op-keel)illg class, sllch as has developed to some small 
extent i n  Alniora. I n  Gar111,val tlle only men ~ v h o  can be got for 
the snlall pay available are siinply ordinarv r.illayrrs who become 
nominal shop-keepers but ha1.e no idea o l  c-!)lnnie:-t ial methods of 
getting in stocks of cheap grain at harvest and tlealilig with their 
business in an intelligent and pro\litlent 1n;lnllel.. They go oil 
Troin hand-to-~nouth and are always li;~l)le to hreak down when 
any call is made on their resources : i f  [lie\ are dismissed, it is 
often ]nost diffic~llt to get any  o i ~ e  I O  lnl-e illeir ],'aces. Hence i t  
llas come aljol~i that in actual prac.~ic.e i l l  inany rjarts the people 
11;ive revcrtetl to the old sys~en~ .  11y ;I  ~liutual itrrangement thc 
I~;llliil pays LO C:ouernment the cash rcss on the circle for whirl1 
hc is ;ll)])ointetl : lie gets this hack as l i is  stipeixl and in lieu of 
payii~g the cash cess the villagers give liim the nal i  of grain as in 



ioriner times. This is simply a matter of private arrangement 
between the bania and the villagers. 

Though the present arrangenlent is a tlefecti~le one, it is diffi- 
cult to see what better systenl could be introduced, unless in 
future the cess were raised to six pies in the rupee,. 

(vii) Village servants 

( 9 )  General ~ e m a r h s  

In many parts of the hills there are IIO village servants apart. 
from the Doms, who work sorne~i~nes as lohars, etc., for the vil- 
lagers generally and are paid accordirlg to tlleir work. The  
padhan is the police officer with a very different status from that 
of the chaukidar in the plains. There are, however, in Garhwal 
the paswan and  in parts ol Almora-alnlost exclusively in Pali 
Pachhaun-the palral-i whom hIr. Batten also terms the leotnl or 
melclar. The  pciswan and pahal-i are generally village servants, 
watchmen, messengers and assistants to the padhan ; they carry 
Government orders or the patwari's messages from one village to 
the next, do a little cllaukidari, carry the padhar.'~ orders for 
coolies, etc., and so on. They are usually Doms, and are remu- 
nerated by a payment of one nali of grain froin each family in 
the village at each harvest. 



' ~ ' ~ E A S U K Z ; . D  ANI) IJN h1E:ASIJHI~:L) LAND. NAI.A BAD A N D  FORESTS 

( 1 )  (;e?rr).nl renznrks. Division.r o/  s u b  jcc I 

T o  a 11e1v-conlei- I I - O I I ~  the plains the distiilctions of measured 
ill~d u ~ l ~ l ~ e a s ~ ~ t - e d  land (nap and Benny) and all the questions 
regarding unnleasured waste and forest lands prcscr. t a somewhat 
complicated problenl. 

T h e  subject Forms one 01 tlie chieE I)1-a11rhc5 01  c!i,trict atllui- 
nistrntion in the hills, perhaps the most i1111)oi t ; l ~ i t  01 a11 ; a11d 
in 110 other mattel- is local knowledge and ex!~erir~llc-e so cssel~tial. 
For very many questions relating to 11a) aljac!. (li5tlict forest 
management and the rights and practices of villagers not merely 
:I general knowledge of ~~ r inc i l~ l e s  and rules, but an actual local 
knowledge of each portion o l  the distl ic-t is llece\Lal-y. As long 
ago as 1842 Rir. Batten urged upon oficers moving about the dis- 
trict the "immense i~nportance of personal i~ivestigation and 
arrangements on the spot." 

Kali Kunlaun or Radhan requires \.cry different treatlllellt fl-0111 

Pali Pachhaun or Chaundkot with regard to thc presei-va tion of 
lorest, the allowing of nayal~arl and other questions. 

Taking the ~vhole subject analytically it inay be divided into 
the headings of (1) ~neasui-ed and (2) unmeasared land. Tlie 
former requires little notice as a general question ; the preceding 
chapters have dealt with rights and tenures in it. Unmeasured 
land will be consicleretl nlitli I-eierence to (n) i.igllcs and customs 
relatik~g to the cultivation 01 it- 

(i) as between the State ancl the villagers and 

(ii) as among the villagers inter se, 
and ( b )  rights and customs other than those 1-el;ltirlg to cultiva- 
tion, in two similar sub-divisions. 

(2) Nap ond benap. Rights i n  meosftred land 

As only a sillall fraction oI the area oI Kulnalln lrelongs to the 
people and is cultivated, the settleinent sur\.r)-s snd meacure- 
ments have been practically confined to tlicse areas of village 
cultivation. 

"Waste land is known as bcnnp, un~r l c : l~~~~ . ed ,  I?er;tuse hither- 
to such estinlates or measurements of area as 11avc: been made at 
tucceeding settletrlents have only taken account oI cultivated or 
culturahle ancl terraced land," as RIr. P:iu~v jjuls it. 

.4nd ill common pl~raseology nnp, "ineas~lred Ia~ld" is under- 
stood to mean settled land rvhich is private property, as opposed 



to betlop, " o i l n i e a ~ ~ ~ ~ ~ c t l  1i11ld" \\.ilit,ll is i ~ l \ \ ' i ~ ) . ~  the j:lol)erty of the 
State. 

tllc b t t ~ l c ~ l ~ e ~ l t  I I ~ ; I ~ S  ;111t1 I C ' C O I C I ~  :ile the 
Rlensured land. 

1)1opel l y  01 1 1 1 ~  \.ill:~gerb, cxt e l ) ~ i ~ ~ g  0111y 
:oads, streid .IS, c ~ ~ l ~ i j ) i ~ i g - g i - o i ~ ~ ~ t I ~  ;lilt1 ~ 1 1 ~  like, t b o ~ ~ g l l  st~cli ; I I L \ , I ~  

incll~rle lalid ~vhicll Il;~s rel;~l~sc.tl to lo1 e.st lor 111;11i\, ye;ll-\ i l l  places 
n~lt l  other lniltl ~vhic-ll 1 ~ 1 5  11c\.c1. I~ccll cle,~letl ; t ~  a l l  :\[I-. Heckett, 
rhiell\. ill t i -~c ts  ~\.llel-c lorest ;I l)ountlcd ro111lc1 tllc \ i ll;~ges, 111e;l. 
surctl "1.1 ;111tl ~~croi.tlecl in  h e  iliililCs of the vil lagas 1.ougl1 blocks 
of cul t~ i r ;~ l ) lc  l i~ntl  as I I  n:~ssessetl Itril; rr~clndi, whic!l rllev 111igllt 
cultivate if  rlley ~rislletl LO cxreilcl ilicir I iolt l in~s.  7'llese 1,locLs 
ancl the rel;ll)sc;l 1:1iic1s st ill sta11d in tile llilllleS 01 L I I C  \ . i l l :~ge~-~  ;IS 

Ilissatl;~i.,s, ali:l C:III I>e clcal.et1 ant1 cl~lti\.;ttctl I)!, tlleill. by nliltu;11 

J i i  C;;~rIi\\-al, I~o\:-c\.cl., silc.11 laprl ;IS 11iicl ~.cl;~psctl illto j~ l~ lg l c  or 
~wn~I:1llrli t ~r:lste, or hilt1 I i;\-cr i,ee~r cul- 

1<i1i ar-i-kl: ' n s i  '1111cl 
tivated was, by Mr. Pauw, struck off tlie 

;Iren recortlctl i l l  the Jiailics ol' the ~ i l l age r s  ;11;<-l s c t~ l cd  wit11 tlleill 
in tllc c ; ~ d ; ~ s ~ r ; ~ l l  y surveyed tracts. T h e  plots, 1io1\,::1 er, rcili;~in 
011 thc s e t t l c ~ i l c ~ l ~  recortls ; ~ i l c l  are recortlctl ill tlle 11:111ie ol' : ~ I C  

State K a - - 1 1 )  as Iiissi~tlar. Other  ~\ .asle plots, ~t-llich 
intcr\.e;ie ;inlollg tlie c ~ ~ l ~ i \ a t i o ~ l  alld \,rere i)lottrtl '  in the nelv 
cntlastrnl sur\,ev 111;11>~ were sirllilnrly recoude(1 in  thc \.ill;lge 
pa1)el.s. Surli ;li.e;ls ;ire kno~vn  ns 1;:lisar-i-Hind lill~ltl, and  so Inr 
1.11e vi1l;lgers' I-ights ;Ire coileel-ned tlley rank as I I I I I I ~ C : I ~ I I I . C ( ~  

land. T h e  \rill:~ge~.s 11;i~e 110 p i . op r i e t ;~ r~~  I-ight o\rel- tllenl, ;IS 

~he \ l  Iia\e i l l  tlic . \ lnlor;~ 1;1nds ~ v l l i i : l l  s'rill st;~iltl recol-tled as 
1 l i s 1 1 ; 1 1  i. Sirl)jec t , Ilo~vc\ cr, to tllc i1,!1,11 111 cc.:~utioii\ n l ) o ~ ~ t  
the destruclioli o l  trees, the I<;~isnl--i-Hint1 plots nie consiclered 
;I Iewitiin;~te field Tor the extension or ~ult i \~; l f iol l .  . -  

a. 
N a ~ n i  ?'a1 coilles l)c.t\\-ccn I \ l~uora n11t1 C;arh\\ral i l l  a way. T h c  

1-illagcrs r e t ; ~ i ~ i  tllc oltl ~lle;~surctl I\-nste 01 l;illo\v of RIr. Beckett's 
~ c ~ t l c m c n t  ; i t  I i n \  ilot heen slruck off LIIC \JI~~;I; :c ai-e;~, 01- matlc 
I(ai\;lr-i-Hind 1;11ltl: aiitl there are El~rtlicr the slri.\ e\rctl 1)lo:s of 
1170~~e9 '  1;lnrl 01 1l1c I I ~ I V  settleiiicnt, ~vllitll  ~onle\vli;it ~ .&seml~lc  hlr-. 
Beckett's loid olc)o(li land or Kaisar-i-Hind land i n  Garhwal. 
T'llcre is l ~ n ~ 1 1 1 ~ ~  ;IIIII I i :~iqai-i-Hi~ltl ; I ~ C ; I  i ~ ;  N ; ~ i i ~ i  7 - 1 1  ~ > i c c p t  ro;ltl\, 

, L "  1,111tls ~ \~ l l ic . l~  I 1 I I t i n  c of I 'The "/ol-r*~ 
arc dc;ll t ~\ . i t l l  f ~ l r t l i e ~  on : :II e 11ot ~-ecoi.~lcd i l l  11-c 1 ill;rgc l)al>ers. 



a4, l > ~ ) l ~ r i c ~ o r r ,  ~ l i ey  can Iln\fc t l ~ c n ~  1);lrtit iollccl and rultivak 
I ! : ~ I I I  01. I C ; I \ T  111'111 ~ v ; ~ \ t e  ; I \  t l~ey t l ~ i ~ i l ,  f i t .  l k v  i , i o ~ ~ \  t.tbp,;~~tlir~g 
~ I I I ILI I : I I  i.iyllts ill t11csc 1:ltlds \\.ill l)e lo111111 I I * ! ~ I ( - .  I I I C ~  ; I ~ ) ~ ) I ~ O ~ I I : I ~ C  

he;~tli~~:;s i t1  t l ~ c  ],I-crctling t l i ;~l) ie~ s. 

N;I) ;11);1d gl all t \  once they Il;~\,c I)ctlll \;111c t ior~c.tl I)cco~ne ordirl- 
;a-y I I I C ; I \ ~ I I C ~ ~  1;111il. ~111)ject o111y 10 : I I \ Y  y x ~ i : ~ :  ~1)11(litio11~ t11:tt 
l l l i l r  l)e Illid dons11 rvllell the gl.illit i )  11li1de ( ( f .  tile t l~apter \  o t ~  
11 i \ \ ; ~ t l ; ~ ~ \ ,   lab^ p ; ~  ap,~.;~pli) . 

l:ee-si~l~ple g1.;111ts ;II I ( I  g1~11ts L I I I ~ I L ~ I .  :!IV \(::1511* ~ ; I I I ( ~  r~llcs 111av 
be t l~rntior~ctl  Iierc : in Garliwal they l'o~.lll, ;I% )I!. I>;III\V rem;trks, 
the o l 1 1 ~  i11st;r ~ c e s  ill which 111.opi.ic-t;r~~v rigll~s ex i b t  c)ver 11ncle;tl.- 
ed w;lste and COI-est lallrl. Sul)ject to : ~ i l v  S J ) C C ~ ; ~ !  co~ltlitious ])re$- 
1.ribet1 Sor i~~di\ . i t lual  cases ;ill the 1 1 1 o  1 y,~.;i~~ts ranks as 
o~.dinn~.!. measuretl land a'nd the owners !1;1ve Ei r l l  prol)~.ietarv 
right over it. T h e  rights of the Stitte i l l  111inet.:1l5 ;llone are 
~esel-vcd. S111-vey and rough measlirenlent rcco~.ds cxist lor all 
,llcse grants. 

IT~~nleasuretl land ;lnrl Kaisiir-i-1 l i~lt l ,  llctllcl !or( st, \\-astc 01. 

I ) l ,oke~~ u p  for c ~ ~ l t i \ ~ ; ~ t i o ~ ~ ,  are, as 11;ls been ~~lentionetl ,  the pro- 
. I I S t .  Tliis II;IS al\\,:~\,i 11c.c.n ; I I I  ~ I I I ~ ~ ~ I C S : ~ O I I ; I I ) I ~ ~  
n~.i~lciplc nlltl 1113)' be found empIi;l,:\~.etI I ) \ .  :ill s;~civ.s~i\~e a11111oi.- ! .  
ltles. T h e  only nttetlipts made to r.otltcsr i t ,  i l l  tile ::\st! o l  gtlrllli 
;!11i1 11i11;1fi villages, lia\.e, as sliorrn i l l  111c ];is[ ch.~l)tcr, o111\~ re- 
sillted i l l  tlie cleal- re-afi1.mation o l  t l ~ c  ~>~-ir~c,ij,lc. 

I t  is ullnecess;1ry to quote I'urther at~tlio~.ities lor \\lcli an uil- 
tloul,tecl 1>1-i1lcil)le. T h e  State is the sole and 5rll;rcllle 1)roprietol. 
111 ; i l l  I I I ~ I I I ~ : I S I I I ~ ~ ( ~  \\.:lh:e :i11d Iorc\r l:~i~cl\, :111(1 * I ( )  otle c>lbc C . ; I I I  

( , l : ~ i i i ~  :III\. l ) ~ ~ o l ~ i ~ i e t : ~ l . ~  rights o\ ,e~.  : I I I \ .  ]lo! ti011 oS S I I C ! ~  I ; I I K ~ S  1111til 
*!ICII i.ial'~t is cxl~~-csslr created b!. 'tile SI:IIC t l ~ i ~ ~ ~ i 1 ~ 1 1  its Io( ; I I  
: ~ - l ~ - c w t ~  t ; ~  t i\.es. T h e  position a s  1 I ;~sst.t*tctl on n leg:~l 
hasis ~ \ . h e ~ l  :ill ~~n t l i ens~~ t . ed  forest ;111tl \\,;\s'-c 1;11lds tcerc in 1895 
ileclni.ctl to 1)e district ~~rotectet l  i'oi.ccr~ (Notilic.;~~ io11 I I ~ .  869/1:. 
!i:;,Q--1-1, tlnted the 1 f t11 October, IS!):;) . l ' lic 51  :Ire ;IS srll,l.cn!rB 
,,1-01,1.icto1. ml~ l ( l  do  ;lny[llilig i t  cliosc lritll 111c.11 1.1 t t ( l i .  : I I I I I  (lees 
csel.cise its ~ ~ o ~ v c l - s  freely. so Far ns rlie i~~te l .e \ f  oi' !Iiv I ' O Y ~ S I S  ;111tl 

ol the pu1,lic require. in ncco~~(ln!lcr ~r i t l i  the l>;-oi,i\ions of t11v 

1;cl.e~ t ,let. 



I ioll ; IS  1jo~iI)lc,  I 'o i~ l~s  I lie ~llost dclic;~le  ask of district adminis- 
tl.atioli in the hills ancl one that must always clepe~lcl largely 
0 1 1  thc ~ ) c i ~ x ) ~ i : ~ l  cc1u;ition. 

I ' l ~ e  ~~oti(ic.ar iolls ol' t l ~ e  17th Octoljc.i., 1893, and  the 24th 
October, 189.1, \~:llich are ~~rill tecl in the Forest hil::i~ual, read with 
Chapter 1V of tlie Foresl- Act (VII oS 18'78) gi\:e [he present 
;eg;ll position oE tlle district pl-otec~ecl lorests. In. 1903 a set of 
rules was drawn up, ulicler 1vhic.11 i t  \vas 11roljosetI lo close con- 
3ideral)le areas of forest Lor. ~~rotec t ion  uncler stricter rules than 
those notified in 1894.. T h e  scheme has ,howevere, been 
lnotlifiecl and tlie areas specially selected lor prc:ect.ion are still 
In the sanie legal position uncler the 1894 notificalicns as they 
were previously. T h e  olily difference in their aciministrations 
bas been in the way of iml~roved supervision by tlie forest staff. 
A few small areas have been closed 1)y notification under section 
29 of the Act for reproduction. 

T h e  notifications in the Forest Rlanu:~l need pot be reprinted 
here ; their provisions and effect will be referred to in dealing 
lvi.th detailed rights. Apart from these notificat 'ons having the 
force of law various rules and i~istructions for guidance on specific 
points of administration have heen issued and will he referred to 
under their appropriate heads. T h e  departmental inanageinent 
of the district forests is in the hands of the District Officers, with 
a special staff, clerical and executive ; it need qot be described 
here. 

( 4 )  Tl l r  .Cttrle n n r l  t l ~ c  -,)il?crges ; leg01 position. Buildings 

'T'hroi~gliout I ( ~ ~ n l ; l ~ ~ l i ,  ant1 especially in the tracts which unite 
a suita1)le elevation tvitll sniall population and large areas of 
lorests, tliere is ;I co~istant exl~ansion and extension oS the cultiv- 
ated area I)y the clearing ol' the ~ ~ n n i e a s ~ ~ r e c l  Iv;is:e ;lnd adjoining 
the ~nens~~l-ecl c ~ ~ l t i v a  tion or at suitable spots ;it ;I distance Erom 
the old cultivation. This  has always been the custom in Kumaun 
and in earlier times, when the population was inore scanty and 
land was everyurhere plentilul, the people were left to do pretty 
milch as they liked in the matter. T h e  lorests were considered 
alnple for all possil~le needs and little attention was paid to the 
cluestion of limiting c~~lt ivat ion with reference to the conservation 
of lorest. 

A lxan started n riew village 1)y clearing the Eoreqt. n!ld at settle- 
nicnt he was recorded a$ its 1)roprietor. See Rlr. Ratten's rules 8 
:o 1 1 on I);lges 98 ant1 09 of the Collected Repol ts. 

Tn the a1)sence of any actual ineasuremencs ol  cull ivation, prior 
t o  RIr. Eeckett's settlement, it is i rn~~ossi l~le to tell 110~1 1nucJ1 
increase has taken place in the cllltivated area since the enrlies, 
clays ol tlie British occ~ll>ation. RIr. TZeckett's ~neasurelnents 



were very inaccurate ; and in Garhwal Mr. Yau~cv, after i~llow~ng 
40 per cent. tor the deficiency of area in that survey ab compared 
with the actual facts, calcu1;rted thiit cultivation hat1 increased 
 bout (iO per cent. during the term of settlclr~ent lxrgc5 1 1.5-1 16 
of his report). All this increase consisted o l  extensio~~s into 
irnmeasured land. Siinilarly in Al~nora at Mr. Goudge's sertlc- 
~neilt  the increase of assessable area was found to be 24 per tcnt. 
and i n  Naini T a l  40 per cent. 

T h e  regulation by Government ol such extel-rsiorls of cultiva- 
tion is of coirlparatively recent introduc- 

*he and V J I -  tion. Modern 111.nrtire divides new cultiva- 
lagers. tion in unlneasured Governmer~ t Iarld Into 
two distinct classes- 

(i) the customary extension of old culti~latiorl into ad- 
joining tvaste in siinple continllation of esisting ~neasured 
land or in intervening plots of ~rascc surrounded by the old 
cultivation ; 

(ii) nayabad cultivatioll, ihc clearioq o i  separate blocks 
of land or in Governillent lforest at  a dista~!te from old cul- 
tivation in a separate tlzok or chalt. 

Of the first class of new cultivation, Rlr. Yaliw writes (1,:ige 
37) , . . "The custoin of the coumti-y 

Oldinar9 extension of has bee11 that iiew cultivaliolr could bc 
cult~iva1;ion. ~riade by the villagers by inutual consent 
within and around their assessed lancls and  that new cul c iva t ion 
in separate tlzolts required a nayabacl granc. The system oi re- 
quiring executive sanction to all extensions of ctiltivaiion lal-g(' 
or sillall arose in 1887 'for the better controi crf reckless ~ 1 e s ~ 1 . u ~ -  
tion of tiiilber.' As al>plic;~tio~ls for ~llis ~aiict io~i  n~lnllered tliotr- 
sands anilually, any elabo1.a tc incltiiry was imj~ocsih~c. No in.tps 
~.\ .er~l  i~lacle, 1101. ~ v a s  it coiisitlered l~racticable to i cquire the alj- 
!~licant to make a week's jourile). 01. 111ore to the district couri in 
a matter of a few square yards of land. 'The npplication was 
sii11131y referred lo the patwari sfor report ;.is to thc suitabilitw of 
1.11e land for cultivntion, the trees 011 it, and so  on : ;ind il' thc 
~.eport was favourable, the application was granted. I t  i s  not 
sur~rising that this ille thod with its want. of pub!icitv a1 ld the 
1)ower it gave to the l);~t~\.aris was used largely 1 ~ 1  ~ulscrii l~ulous 
pel-sons to get sanctioned in their name land actlcllly in rile cul- 
~ivatiiig j~ossession of others. Orders were issued by Mr. l. R. 
Reid, as Co~nmissioi~ei.. for discontinuing tllir s\lrtenl on cl;e 1 st 
Tanuary, 1889. but it st~rvived ~lever~.lieless. ~ 1 l e s e  applications 
were rendel-ecl unnecessary by the Board's ortiei- 110. 190/1-.is4 
of 1st i\/Iarch, 1895, ~zrhich laid down that the cultivation of small 
plots of intervening waste hctwcen cultivated fir!c!s lrrav he left 
tr, the villa ye communi tl- ~vithou t permission F r i y  rcquired in 
each indivihllal case. Tile only rest]-iction on such rl~ltivation is 



nolv that ~oniailied ill the lorest rules notified as G. 0. no. 849F/ 
ciS8-69, dated the 24th October, 1894, rule 6: 'No extension 
01 cultij atioli, where it involves the cutting oi trees shall be made 
\ \ . i  t l l o ~ ~ t  ~ l l e  ~)eriiiission in writing of the Deputy Coniinissioner.' 
rliis ~1ermissi011 llas tlle advantage that it cannot be abused to 
iilch the proprietary right froin sollieone else." 

hlr. Pnuw ~\r;is 1101 quite correct ill saying that ~ l l e  only rest~ic- 
tioil ~io\\- csisting is that coritained in the 

legal of rule he quotes. The noriilcation of the 
(3 888. 

2-itll October, 1894, under sectioii 29 of 
the Act, prohibits ~\ i thi i i  the district forests "the clearing of any 
iancl Lor cultivation except as provided by xule 6, ccc." (the rule 
quoted by Air. I'auw) . The rules as framed lead to a logical 
inz~nsse .  A11 clearing is prohibited excepl as provided (i.e., per- 
mitted by rule 6 of  lie other notification) . \\'hen reference is 
made to rulc G to see in .rvlia~ cases c1e;uriilg is pe;.nritted, we are 
only told that extensioils 01 cultivation ili~~olving the cutting of 
Lrees are prohibited. I t  is nowhere notified in ~vh;,t cases clear- 
ing is permitted. If i~ is assunled that rule 6 ,  ~\tt.en i t  says that 
extensions illGo1ving tlie cutting of trees arc pl ohibi ted, lileans 
that all other clearings arc pernli~ted (which is logically un- 
sound), the11 the notification under section 29, 1\rlle11 i t  says that 
"the clearing of any land is prohibited, except 3 provided by 
I-ule 6, etc.," really means "the clearing of all land IS permitted 
except as provided by rule 6," which is a most singular mode of 
expression. If this is so, then there is no power under the Forest 
Act to prollibit 01- penalize any nayabad cultivation, 1:owever un- 
desirable, in the nliddle ol dorest, so long as it is ~nacle in a ciear 
patch or 110 trees are cut. In  ~ractice, however, it. has been helcl 
that prosecutions can lie under the Forest Act, when forest land 
has been cllltivated without any trees being cut. In King- 
Emperor vej.sus Ehawan Singh of Khurpa Tal  the High Couri 
~I-hile reversing that part of a sentence under sactiun 32 of tlie 
Forest Act, \ \~hicl~ ordered the accused to demolish a house built 
by hinl, allowed the conviction for cultivating 1.1111-neasured land 
to stand, thougll there was no question of trees 1-laving been cut. 
In view, howe\.er, ol the uncertain phraseology, ol the rules it bas 
been the 111-iictice latterly, when it is desirable to prohibit cultiv- 
ation, not in\~olving the cutting of trees, for the leason that it  is 
ot11ern:ise injurious or inadmissible to prosecute under section 
447 of the Penal Code, when orders to refrain from cultivation 
have bee11 -i~iiorccl. 

Such pi~osecu~ioil~ are, ok coiilse, lale, since tlie inter.est ol ille 
State and the pllblic \rellnre is not often 11rejudicr.d by the exist- 
V ~ I C C  of cul ti\ a tion in the neighbourhooc1 of old cultivation and 
i11 places where there are no trees ; and where real nayabad is 
cleared in i i c ~ \ ~  tholes apart frolri old t 111 t i l ~ ; ~ ~  !on, rlre villagers 
generall) apply foi pe~.il~issioil l)elorcll,ind. Tlie ~c~iidency has 



,wen, however, too lnuch to in terl'ere wilh and' I ,ro!libit exten- 
sions, which are only objected to on the ground of injury to pri- 
vate customary I-ights and which (lo not affect the Slate or its 
interests (see below on such private ol~jections). 

It Inay be noted before leaving the legal aspect ol the su1)jcct 
that the phrase "in~.olving the cutling of trees" h;~s heen Ilelcl to 
~.efer only to at tu;tl trees, and !lot lo j i l t  lude l,ushn.<, 1)rurhrvood 
or shrubs. 

The rules under sections 29 and 32 01 tlie Forest Act tlo not 
apparel1 tly apply to I~uildin.,;~. where no 

Buildings. cultivation is made. Huildings may, fiorrr- 
ever, conveniently be referred to here. 

At the instance of the Public Mrorks Department ;I G. 0. was 
issued in 1897 (no. 3143W.198, PulJic Works Department, dated 
the 29th Jutle, 1897), prollibiting in unmeasured land the erec- 
tion of any building or enclosure within 20 feet fro111 the edge 01 
a n )  1)~lblic road or the felling of any tree within 50 feet of the 
er~ke or sllcll road urithollt the l l l~v io l~s  sanction cf the Deputy 
Co~nmissioner, and in the case ol' a road under the Public MTorks 
Department until the Deputy Cominissioner shall Rave obtained 
the sailction of Government. These acts were p nhihited as pre- 
it~tlicial to the safety of the load and to pui~lic convenience. 
-4s this order wac never notified 1iilder the Forcst Act it has no 
legill force (6 itself. The  cutting of reserved trees can be pro- 
\i;hited and 1)en;tlized in nccoidance with its provisions ; l ~ u t  as 
regards ;dl other trees it is legally a dead letter. As regarcls 
buildings the 1)ractice is to pi-ohil~it the erection oE them and in 
case or tlisobedience to prosecute llnder section 437 of the Penal 
Code. In the case of Bha~van Singh, referred to above, the 
Sessions Judge in his order referring the caqe to thc FIigll Court 
i.cmn~-k&l that instead of oidering the accused ( o  flemolish his 
b~~i lding,  the tlenlolition should have been carried out by exe- 
clltive order of the Deputy Commissioner. Except u.hen object- 
cd to by the Pliblic IlTorks Department under t!ie Government 
Order referred to ahove, the building of h o l 1 ~ 5  ic  1.1re1v. if ever, 
oh jecc ed to. 

( 5 )  T h e  Stnte and the villngers; ordinary >I-&ice 
T h e  " zone " .~?1stent 

So fa1 the strict legal position het~veen the State and the vil- 
lagers has alone been considered. In the vast maicrity of cases 
110 question of legal restriction arises and old culiivation is cu- 
~rnded  freely without any objection on the part of the State. 
This is in accordailce with old C U S ~ O ~ I I ,  and villages ]nay be nlet 
with, where the old cultivation has been extended by 
hundreds of nalis over adjoining waste and hush-clad slopes in 
quite a small number of years, and without any formalities. The  
Board's Order of 1895 quoted by Mr. Panw (see above) was a 



re-intl-otluctio~l oC the old custom ~vi ih  leg;ti.c! ! o  :;r~ch extensions. 
Subsequently, in 1897, a new system was initiated :n Naini Tal  
to regulate extensions of cultivation by !giving rhz villagers a 
free hand within a fixed area around their old calti1;ation. 

  he zone s ~ s t e m .  This is known as the "zone" system. It 
\i7as decided in 1897 in connexion with the approa(11ing view 

survey of the Naini Tnl hill tracts, that 
Saini T R ~ .  zones to admit of rea~onahle extension of 

cultivation should be demarcated in situ 1.ouncl the measured 
land oE each village, or where there was no conven!cnt adjoining 
!and then in some other place within the vil!agc h~!u-~dary. This 
was accordingly clone in  1897-98. I n  these 7ones, which were 
surveyed, the villagers are allowed to clear land and cultivate 
~ \ ~ i t h o u t  further permission and without assessment of revenue 
11ntil the next settlement, the extensions being inack by mutual 
consent .or in accordance with village cl~stom. T h e  Tancl in the 
mnes is consiclerecl as excludecl froin the District Forest rules, 
except that the cutting of trees may be prohibited. 

If the surveyed area already included s1lFcient cu1tur;tble 
waste, no zone 'was demarcated. 

No new cultivation is permitted outside the i=ones, except 
under the Nayabad Rules. 

T h e  blocks of zone land are indicated in outline 9n the survey 
maps with their areas, but they are not recorded in the khasra 
or mun,taklzib (G. 0. no. 2361/I-379-E., dnterl the 10th July, 
1896, and B. 0's. nos. 2590-N.11-'706, dated the  8th ~ e ~ l e i l ~ e r .  
1897, and 2003-N.11-642, dated the 16th Aups:, 1R98) . 

In Naini Ta1 the above definite demarcation of zones was 
carried out by a special ofi;lcer everywhere, 

In *lmora but a less precise procedure was necessary 
Gnlrhwal. in Almora and ~ a r h w ~ l  since in the latter 
district the survey and settlement were over a r d  in the forrner 
there was nothing beyond Mr. Beckett's maps. Follo~ving on 
the same Government Order the B. 0's. were nos. I f  03-N. /I-- 
706, dated the 18th August, 1896, and 524-N./I-706, dated the 
8th June, 1897. The  principles laid clown are that the people 
are allowed to extend cultivation in waste 1m.l adjoining their 
present cultivation ; that all clearincs 0utsid.e the zone, within 
~vhich free cultivation is permitted inust he treated a. nayahad. 
anti that no extension whether within or ~ \ ~ i t h o u t  the zone is 
admissible, when it  involves the cutting of t rce~,  :\-ithout t l ~ c  
written permission of the Deputy Commissioner. 

In the cadastrally-sunreyed tracts of Garh~,val the Deputv Coin- 
ri~issioner was to mark off a zone on the map anc? wive permission 

? 
to cut trees, part of the surveyed area being lci: out where it 
included forest. As the surveyed area very rarely includecl any 
forest. rrlch action was only taken in one or two p!aces. and Mr. 



Paulv issoccl g.c11r* a1 orders making the cadactraliy-sllrveyed areas 
the zone within whiclr free cultivation mieht. be permitted, sub- . I 
ject to the obtaining ol special permission whcn the cutting ot 
trees was involved. 

'In the unsur\~eycd tr:icts (part of Garh~val a r ~ d  the whole of 
-4lmora) the areas sholvn on \fr. Deckett's maps are to be laken 
.IS the Pone. 

Nothing was dolle in  this col~nexion during the recent Almorn 
Settlement. 

Notwithstanding the above-merltioned ).ule$, there are still 
nilmbers of applications received for permission to cultivate, 
sometimes asking for a Navabad grant of land adjoining old cnl- 
tivation. Summary inqui;-!. is mlde 2nd if the lalld asked for 
appears to be such is comprised in thp usual ronc, the applicant 
is told that it is permissible to c~~l t ivate  the land. Some of these 
applications are no doubt g e n u i ~ c  petitions from villagers ~ v h o  
lhi~ik  they ought to ask for permission : but a vew large number 
have an ulterior object. The  hill villnger !over; a quan-el rrith 
his enemy over the cultivation of unmeasllrec? land, and s ~ c h  
petitions very often mean that there iq a dispute about the cul- 
tivation of the land in question and the applicant wishes to 
anticipate objector$ hv obtaining an order 3110:;~in$ cultivation. 

The  above sketch represents the attitude oE Government to- 
wards the question of exteilsions adjoining !iier?curcd land. This 
is quite distinct from the question of the ~hlrtr~al  and civil l,iyhts 
of the villagers in relati011 to such extensions. The  permission 
to cu!tivate, whether under the general rilles or. on a specific 
npplicatiorl, merely removes the action from the sphere of cri- 
rninxl law or exect~til-e intervention and indicate: th2t the State 
raises no objection to it : it does not give any one or more ~ i l -  
lager's proprietary rieht over the zone landc; bi  entitle them to 
interfere u.ith each other's custon~arv rirhts or convenience. 
rhic further question will be di5cassed in :I latcr p n r a p ~ l h .  

(6)  ATaycrbnd 

Outside the zone lands ex tensions of cl~ltivation come under 
the Nayabad Rules. This is a totally district question from the 
yeneral permission to extend cultivation free of revenue in con- 
tinuntion of old measured fields. Navsbad grantc require rl->e- 
.-ific inquirv and sanction in each case. and involve the active 
intervention of the State. which confers proprietarv right and 
~ettles the land on payment of revenue, or in the al ten~atisr .  
qteps ill to prohibit the clenring and appropriation of the land. 

The follo~vii~g extracts from 3ir. Paul\- (paraqrnph 43) give 
the llistorv of the N2vabad question." "In the case of grants of 
waste lnnd, known as Nayabad leases. he" (Mr. Batten) "laid 
.-- - - - -- - - - - - - - - - - - - 

*Cf. el80 the 6ret part of psraprapl, - .  4 rrbcrve, 



down that the village most adjacent to the tract cr :vithin whose 
boundary it lay, should have the first refusal, and no g:*aht shotrlcl 
be allowed within a certaili distance of assessed village lands." 

. . . "Extensioll" (of cultivation into unmeasr~red land), 
"lio.rvever, did not mean the breaking up of new land at a dis- 
tance froin the village and perhaps in the heart of a forest. This 
is evident from the case OF S~lanri village in Nandxk, where it is 
noted in the last settlement i,apers that a fine of five gears* back 
revenue was levied on a new piece of cultivation made without 
permission in Bengali tok, a mile or so from the other cultivated 
land of the vill;tge. Such tracts distant from the village formed 
the subject of the separate Nayabad grants spoken of by Mr. 
Batten. In making such ,grants the second of Mr. Batten's con- 
ditions, namely, that the site of the grant should be distant from 
assessed village land is always followed unless there are special 
reasoils to the contrary, though the first of his conditions that 
the grant should always be offered to the nearest village is im- 
practicable in these days, as the nearesl village wiI$ invariably 
take up the land even at ten times a fair rent, merely to prevent 
n stranger acquiring it. An instance in point is Marwara village 
in Lohba, which, on proposals being made a few years ago for 
a grunt of land at Dim-alikhal above the village, took up the 
1vhole at an arlllual revenue of Rs.100, three times the amount of 
tlie revenue paid by their entire village, and this although they 
were quite unable to cultivate the ~vhole of the grant land, and 
in fact only made a few fields in it. ,2 third condition has be- 
come necessary of receilt years and is usuallv acted on, namely. 
that grants shall not be made where there are lforertr of valuable 
timber which there is any possibility of bringing to market, as 
in such cases the property destroyed is far more valuable than 
the rental of the land. Of course not only where the timber is 
required for villagers, but even in cases where the timber is not 
largely in excess of all possible village requiremcnts, no applica- 
tion For a Nayabad grant ~vould be considered for one moment." 

The rules regulating the present procedure regarding Nayabad 
..rants were sanctioned in 1895 and will be fcund cn pages 42 ..) 
and 43 of the Icumaun Rules (1905 edition). They prescribe 
a consideration of the circuinstances affecti~g neighbouring 
villages and their customary rights, and prohibit giants on the 
tops or steep sides of hills. Condition requiring the land to be 
terraced are laid dotvn in rule VIII, and in ilrdividual cases 
special conditions rilay be added in the order ~f sanction, such 
;as prohibiting the felling of certain trees (see chapter on his- 
qadars, last paragraph). Subject to the observance of any pres- 
cribed conditions the grant conveys ordinary proprietary title in 
the land. IChaikari right rnay be conferred Dn tenants who clear 
and improve such land5 under the grantee; (see chapters on khai- 
kars and sirtans). Instances are sometimes found where clear- 
in?\ of Navabad have heen nj ade ~vitho~i t p r c \ ~ i 1 x ! ~  npplica tion 



and sanction. In such cases the laild may be either settled 
under a Nayabad lease or rnay be resunled and further cultiva- 
tion prohibited, with or without a prosecution for illicit cultiva- 
tion. Where such a grant is considered admissible, arrears 01 
revenue up to three years are taken at tinles as a penalty. The 
revenue rate fixed for such leases is usually that prevailing in the 
village, within which the land lies, for land of the same class or 
of the class which the Nayabad will attain to. 

As a general rule Nayabad grants are only reconlmended where 
i'orest and waste land is abundant and usually to residents 01 
the village within tlie nonlinal boundaries of ~vl~icll the land is 
held to lie. There a-e lfe~r suitable tracts no;; left where, in 
fairness to tlie neighbouring villagers, grants of any collsiderable 
area can be given to outsiders ; tliis is still occ.asionally done, 
in the case, for instance, of desrving native officials or officials 
on retirement. A Nayabad grant constitutes a separate revenue 
iliaha1 until the next i.evision of settlement, w!len it is usually 
included in the village in ~vliich it lies or n~ade into a laga of 
such village. 

The villagers car111ot contest ilie right of Governinent to con- 
I'er proprietary right in unineasured land by a nayal~ad grant. 

?'he! ills);, hon.e\ver, as in the case quoted in the chapter 011 

l~issadars establisl~ the fact that land erroneously given il l  a 
ilayabad grant was already their ~neasured proprietary lanrl. 

And in Uaclli and others vel-s~rs Cliannr Sing11 of Basoli, Ran- 
Vor, ~t~here the latter had got a nayabad grant in his own ]lame b 

and the other hissadars sued for a share in it, Colonel Grigg, 
Commissioner, held that 1\7here hissadars other than the grantee 
clainl title and possessio~i in nayabad they can sue to establish 
their right on the customary principle (following a ruling of Sir 
Henry Kanisay 's tlia t a1 1 hissadars in actual possession are entill- 
ed to share in nayabad) . Colonel Grigg also foilowed ather rul- 
ingsool the High Court (rii, Allahabnd. 9-19, ttc.) . (C~~nn~issio~~el- ' s  
order uC the 9th hlarch, 1899.) X nayabad g!.al-t is thus not 
~.onclusive inter pories. Presumably the village, s ;~ffected could 
similarly establish an ancient right of  ray or water within a 
nayabad grant, though they could not interfere with the culti- 
vation of the land or any action ~~ecessary tllereto on sudl 
grounds ;IS tlle rlain~ of ancient grazing rlghts. Such claims 
are considered before the grant is sanctioned (see rule iv), and 
any customary rights to be continued within the area should 
be laid down in the conditions of the grant. 

(7) Village bou?ldaries 

?.he question 01 village boundaries may be ix-ntioned here, 
as it is one that concerns both extensions of cultivation and also 
other rights of t l ~  villagers. These \-illage houndaries have 



Oeen referred LO in tlle sketcll ol  a hill village ill the opening 
clli~pter. In I880 (Seiilb;~t) All. .  Tr;~ill  carried out a great ao- 
callctl "~lleasurelllent" 01 the wliolc l,i.o\:iiice iultl included all 
!ands of 1v11;itever clescription within the 110iili1i;11 I)~iind;lries or 
the ~~illageh, so tll;it I~o~ \~eve r  far the lorest stretcilct! on any sidc 
01: n village, tlie limits of that village extentled througll t . 1 ~  
lorest: ulitil i~ met the boundary of solile other village. There 
was no actual llleas~lrenlent of the forests and oril\. an estimate 
of the cultivated blocks. These boundaries alc il-1o1t.11 ;IS the 
i i ~ ~ i  strl boundaries. They were illerely coiiveilieilt di\;isior~s OF 
 he district, ;I "~lominal allotinent of waste" (h4r. Eattell) , and 
conveyetl no proprietary right over ~raste ancl forest lnnd to the 
villagers, though in ihost cases they corresponded \\.it11 the \.il- 
lage custoi~~;ury sphere pf grazing and tinlber rights especinllv ill. 
the illore closely culti\.ated tracts. Though these i)ot~~ldol,ies. 
ns no~v  unclerstoocl, are a11r:iys called RIr. Traill's sn11 trssi bounti- 
xrics, 111. Eeckett says (Garli~\-;ll Report, paragi.;lpll 8) that they 
Ilad existed "from time imme~norial". They have in the course 
of time becollie more and illore ide~ltified with the cllstomary 
rights of the villages 2nd the settlenleilt pape1-s (cf. appendix 
to Chapter I ) ,  note the custolnary grazing land and sollrc-es 01' 
fuel and timber either as being within the vil lqe bountl:~r)r, or 
:is in specifically ilailied areas outside the boun::n?. 

The  attenuated legal existence of the sun assi l)ou~~daries, a 
nl i  actual delinlitation of the village forest ant1 .;v:lste, ended, as 
hlr .  (;oudge points out. when all forest and ~r:~s!r I \* ;~s  notified as 
Dib~rict ];ores t in 18!)3 (ill lnora Reporc, p;irngi.apll 16) : but 
llley are still of ilnportn~lce in reln tion to the ( 11s: 0111;1r\. l.ig~lts 
of &er and  easelilent oE adjoining villages. l ' ! ~ i $  :tsperi ol: the 
c ~ c  ~vill be referred to latel- 011. 

As reg;trds new cul t i~a  tioll, 511.. PALI\\  ~v 1u;11.1.s (p;tge 38) : 
"Not~~- i ths txndi i~~  the 1;lrg-e ;wen of waste lalid i~su:tlly existing 
outside tile cult~\lation of the \village, 1111t. ~ v i  tl-,it1 I he ~iominal 
boui~tl;~ries. L)or~ntlal-! dispntcs arc ]lot L I I I ~ . O I I ~ ~ - . ~ O I ~ ,  ant1 1-efei. 
iisunll~. to ;I 1~1tc11 of c:~~lti\l;~tion on or near thC 11(?11li1l;\l 1 ~ 0 1 1 1 ~ 1 -  

, 1 r~  line \\,hell tllc 1nlt.er co~lsists oE ; I  l.iclge. i'r.c~:l~le~~tl\~ i l l  th(1 
yiddlt. or i t .  In s n d ~  mses, i t   is rllled by t l ~ r  l:o:~vd ' i l l  1 S!)I. 

la~ltl sllould 1)e ~ucluclecl i l l  the vill;~ge to I\.:I i (  11 the persons 
in p s i  1)t)long': I lie :~nrien t l~ol~nclaries being a1 tered . , :~ccordinsly. 

This order requires to bc i~pplied i\,ith t~l~de~h~ancling : it 
,.el'ers to genuine l)o~~nd;lry 1110~s ant1 could not in any \vay 
justil) ol support e Illan \\111o crossed ~-isllt over :ill ~ l c l ~ ~ ~ t ~ ~ ~ ~ l c  

a11d took up n plot in tlie middle of t!lc Iraatr land c;f 
village. In ~~opulous  'tracts and 011 sliltal)le dopea tllc. 

rultivatioli of t ~ o  villages sometinles actually intel-nlingles a~lci 
is o[teli qq);11~1tCd 0111)' ~ I V  the 1121 \.()I\ ('5; of lirles. I n  slich place\ 



i t  is often of importance to a village that its neighbours should 
not cross a certain stre;i~l~let bed and cultivate the scanty waste 
land of the former. When, however, a broad srretch of waste 
and forest iiltervenes between two vill;~ges, or 1,vhei-e both have 
nbutldan t waste on opposite sirlea, ~netic~~lous accuracy in observ- 
Ing the boundary cannot be insisted on. Sc far as the State is 
concerned, then there are no leg;11 village bol~~ldarits other than 
those of the actual measured area ; as regards t!le lllutual rights 
of the villagers such boundaries exist. 

(8) New cultivation. Relatiotz of the uillege~s inter se 

T u r n i ~ ~ g  more particularly to the murual re!ations between 
the villagers in respect of new hemp cultivation, such relations 
~:aturally fit11 illto the two classes of those between village and 
village, and those between the various resideilts of the same vil- 
lage. 

The fornler ha\-e been rei'e~.!,ecl ro i 11 the last j~~~.agraph,  and 
turn 011 the question ol' the custoinary 

Village ~ g 8 i  11 st villngo. boundaries aiitl the rigllt5 ol' 11le villagers 
~vithin a certain sphere. Where tlie cul&ated lands of 'iwo 
\.illages closelv adjoin, so that "zone" este~~sio~ls  of cultivation 
111ay be 11l;lde frcely about the boulldal-\I line, the pcople of one 
village ~voulcl clearly be entitled to delencl t!leir custoiliary 
sphere of "~olle" land, which has always been their waste 
ijasture or rccognised as used by tllelll esclusi~~cly. against the 
!'ncursion of cultivation fro111 the nest ~ i l l ; ~ g e  ant1 could sue for 
1111 injunction lo inhabit any such cultivation. 

111 111a11~ cases, ho\ve\.er. t lle bo~~ntl;~i.ies lie ~vell outside the 
iinlits ol i)el-~nissible extensions and in s t~c l l  c,l\es 3ny ne~t- cul- 
tiva tion ~voulcl come 1vit11i1i thc sphere of esecu ti \-e action. as 
nnyabacl, ;111c1 ~vould be decided by the i~ltei\~ention of the 
District Officer. ,411~ clear in\.;~sioli OI thc c-ustoiiiary l i~ l l i t s  of 
another village ~vould no doitbt the dis;rllo~ve~l. 

Villages, howe\~er, are intensely j e ;~ lo~~s  ol' the le;~St ilil'ractiol~ 
of their old bounciaries, eve11 iql' do 1101. aHec.t cheir interest 
(11 the sliglltest degree. Only  last \ear tn.0 vill;~ges ill RIalla 
Kalipha t quarrelled over the I)u ild ing of oile 01. two sllops ne;u- 
the road ; these villages were separated by ; ~ h m ~ t  56- ~ililes of 
~ i r g i n  forest anel their nonrinal boundaries crossed the road just 
where tlie nlen ol' o i~e  \ l i l l a ~ c  1vel.e e~.ecti~lg shui)~. They dis- 
~ n t e d  \violently as to wherht11. t l~c  I ) O I I I ~ ~ ; I ~ . ) .  r;ln :I lerr yards on 
the one side or on the other sitlc ol' t11c sl~ops ;ind were ~llucli 
dissatisfied a t  1)eing told t11;it i t  1\.;1s lionsense to dispute ovcr n 
point oI tllc kind. The col11pl;1iil:111t \,illi~ge did not \rant to 
erect any sllops and had not the slightest real interest in the 
question oI ~vhethel. they were erected or not. 



Much more common are the disputes between nlembers oE the 
same villag< T h e  hillman loves to seize 

Dipputes between a11 opj~ortunity of harassin? his enemy, 
members of a village. 

ancl when his eilelily clears &d cl~ltivates 
rome waste land, an opening is oEten I 'o~nd.  ~ \ I I - .  Paurv (page 
38) says on this subject : "For the protection 01 the village 
conlnluriities against a too pushing n ~ e n ~ h t r ,  aiid to enable i~ 
(sic) to enforce its decisioils regarding the cultivation of waste 
or coinlnon land, a civil suit lies against an extension of cultiva- 
tion, or an executive order permitting >uch c~~ltivii  lio!l. S L I ~  1 1  
~ u i t s  have been common since the last settlemelbt ancl possibly 
previously, ancl Sir Henry Kainsay has left sev~r;ll decisions to 
the effect that grazing land must not be brought under cultiva- 
tion against the will of the village community (e.g. Situ Rai of 
Kandara, Talla Kaliphat verszis Panch~nu, 30th November, 
1875) . The  case of ILishna of Dandalgaon, Nandalsyun 7)el:~ll:  

Dhonkalu (26th February, 1895) is a recent cli.cisiou of the 
Conlmissioner's c0~u.t to the same effect. TL is frequently the 
custom of villagers from petty spite to sue to re5tric.t culti~:atioii 
on unmeasured lancl 1.ong after such cultivation 112s 1)een n~i~tle.  
Regarcling such cases Mr. D. T. 1'ol)erts. ;IS Con~inissione~., 
ruled in the. case of' Hayat Sing11 of Syuni Bachll:~~lsyt~il i/cr.s,i/.r 
Jawaru ancl others (17th i 4 u ~ l s t ,  1893) : "fi1el.e extension oT 
cultivation without perinission or even i n  face of an old prohibi- 
tion shoultl not be allourecl as an excllse for one cjuarrelsoine 
resident of a village to harass ancl annoy the rest of tlie villagers. 
When the questioil has to be considerecl whether gcrllch(!r shoul(i . , 
be allowecl~to be broken up  and cultivatec?, it is the general 
iilterest of tlie villagers a n d  not or any particr11.1i- one them 
that should weigh. In  this case the kanunl;o rei)ol is t l i i i t  the 
land has been under cultivation Tor t~velve yeaix, ant1 it is ad- 
mitted that much of it has 'been untler cultivation lor a long 
time. The  Deputy Collector's order (1i1-ects that it :ill be nlatie 
waste again in ;rclel- to limit the illto~~venience sufferetl 1)y one - 
villager. Such an order is injuclicious ;1nd tvl.annical. The  
:vhole area is only three or four acres ant1 it is inconceivable 
that this cliinirlutioil of the area ol pasturage can llave ~nucll  
effect." 

The  general j>ermission to extent1 cul t i v a t i o ~ i  i, 5ul) jcc t 10 
c!ue regard for village custom and respect lor tllc rights crl user 
ancl easement enjoyed by the villagers i n  general. Thus a mail 
in extending cultivation must not close any oE the old village 
paths or obstruct a right of way ; he map not app~opriate the 
land in which the village cattle have their u-.lte; ing-place or 
their customary gathering place (;bamo) ; nncl in \villages ~vllere 
grazing Iancl is scanty, he may not appropriate any consider- 
able area of the coinmon pasture, except by xerleral consent. 
If he does any of these things, he can be restrained hy a suit 011 

rhe part aI those whose custonlary rights are infringed. 



Such a suit in the case of a genuine grievances is generally 
brought by the hissadars as a body or by a considerably number 
oL them. 

Not frequently, however, such suits are brought merely in 
a vexatious spirit, as in the last case quoted by Mr. Pauw. 
Cases of this cl;~ss can generally be most satisfactorily decided 
I)y a visit to the spot and a local inspection, but this is not 
always possible. In the case of a conlplaint about scarcity of 
pasture I.and, Which is perhaps the commonest ol~jection raised 
I~eing usually thrown in as make-weight in addition to any 
other alleged illjury to rights, a local knowledge of the tracteis 
very desirable. In  many parl-s where there is ample forest and 
grazing land objection to an acre or so of cultivation on the 
ground ol inconvenience by dilninutiori ol the grazing area 
nlust be purely vexatious and obstructive. On the other hand 
i11 certain parts of P8ali Pach'haun, Chaundkot and other 
parganas the available area of waste is so limited in some 
~~illages that .they maintain a careful and systematic arrange- 
ment for grazing land and even a fuel-reserve. In such a case 
it ~vould be unfair to alllow one man to appropriate anything 
more than a very small extension. for culti\~ation in opposition 
to the general wishes of the community and to their jointly 
agreed-on plan of manageinent of the common land. I11 some 
villages even the nie'asured and assessed con~mon land is special- 
ly kept waste for grazing, and such villages it is clear that there 
can seldom be much room for expanslon in the unmeasured 
area. 

(9) Rights in unmemztrad cultiuatiort 

In  writing of Nayabad the rights of the grantee in relation 
to other villagers 11ave been referred to already. In extensions 
of cultivation, ~il ien once made, subject to any such ol~jections 
on the grounds ok injury to customary rights, as have been 
mentioned in the last paragraph, the person clearing and cul- 
tivating the laad has a title to hold it as against any other 
villager ( c j .  exhibit D of appenclix to Chapter 1 ) .  He has not 
got proprietary right and does not obtain it till the next settle- 
ment ; but he has a right to retain possession as against any one 
else and no one else has any claim to a share in the land. 
-, The same applies to two or more inen jointly extending culti- 
vation. .4s noted in ,previous chapters hissadars, khaikars and 
(subject to their landlord) sirtans can extend cultivation, and 
they retain in such cultivation the I-espective status that they 
have in the aadjoining cld measured land. 

A hissadar can transler his possession and his lprospective pro- 
prietary right in ~mmeasnred extensions as in measured land ; 
as mentioned in an earlier chapter, n hissadar selling his measur- 
ed land in a village usually hands over his unmeasured extensions 



wit11 it, though he cannot legally sell a non-existent proprietary 
right. Similarly a pre-emptor would b'e entitled to get posses- 
sion of the extensions which ha'd been handed over under the 
first sale. 

The previous chapters on hissadars, khaikars and sirtans inay 
also be referred to on rights ill unmeasured cultivation. 

PART 111-RIGHTS IN UNMEASURED LAND NOT RELATING Or0 
NEW CULTIVATION 

(10) The Stnte cind the villagers . . 

Apart from extensions of cultivation into Government un- 
measured land, there are various other miscellaneous rights in. 
the produce oE such land, which have always been enjoyed by 
the people. Among the rights of this class are those of grazing, 
cutting grass, taking fuel, getting timber for building and aqri- 
cultural purposes, lopping irvigs and leaves Cor fodder, getiing 
stone, lor buildings, and taking bamboos, fruits or the honey of 
wild bees. 

The  villagers have always enjoyed the right of meeting their 
requirements in these matters from the 

Right8 in the district nelghbouring forests, and they are still 
foreets. alloweti very considerable freedoin subject 
only in certain directions to the simple regulations laid down 
under the Forest Act. I t  is not necessary to repnolduce here the 
rules in force or to recount in detail the working of the district 
forests. I t  may be briefly said that as regards grazing and cut- 
ting grass, taking stone ior builldings and ringals and bamboos 
and wood lor fuel and collecting wild honey or fruits, etc., the vil- 
lagers are allowed full liberty by Government in their surriound- 
ing forests ; and there is no official interference with them in any 
way. As regards the supply of timber for houses it is given free at 
fixed times on a systenl 01 indents in the case of reserved trees, 
and other trees can be cut for timber or for agricultural iinple- 
ments freely at any time. Mature trees may be lopped lor fodder 
or nlanllre freely, providetl that they are not cut excessively so as 
to injure them. 

The   only restriction or regulation of rig-hts is thus in the 
selection of trees to be cut for tinll~er ancl in restraining ex- 
cessive lopping, and these restrictions are only imposed as neces- 
sary for the management and preservation of the forests. Two 
general conditions, hlo~:ever, are applicable to all exercise of 
their rights. The rights are intentled to sulpplv the genuine 
domestic and a~gricultural nee(l5 oE the villagers only. They 
must, therefore, in exercise 01 their rights (1) not take any 
forest produce for trade or in 01-(lei- tlo sell i t  ; and (2) they must 
only take what they really need ; they must. not cause  vant ton 
nlischief or damage the forest by excessi\re cutting of trees in 
excess of their bonn f ide requirements. A villager mav cut oak, 
~vhirli is an unreserved tree, for agricultural implements freely, 



but at times a villager will cut scores of oak trees on land ad- 
joining cultivation on this ple,a, l ~ u t  really with intent to have 
land on which to extend cultivation without cutting trees. 
such practices are inaclnlissible. Siinilarly a villager. who takes 
a contract, cannot cut trees in order to burn lime in llrc exercise 
of his free rights, since this is a taking of Sorest produce 1'01. trade 
purposes. Again a shop is not a donlestic 01. agricu1tur;ll neces- 
sity, and a man w'ho wants to build a shop must pay lor the 
timber. All collection and renloval of forest produce for sale 
or for purposes of ti-ade must be paid for and done under a 
licence from the District Officer. 

The  above remarks apply to all the district protected forests, 
whether managed through the district Iorest staff or cl~rough the 
revenue staff, excepting only the iew sinall areas that have been 
closed for reproductioll b\l notification. In these the exercise 
of rights is temporarily suipended. 

It has been the imnlemorial practice of the villagers in 

Burning of forests. Kunraun to 'burn inany ol the district 
forests, especially pine forests, every year 

with a view to stimulating the new growth of grass and to render 
the forests passable for cattle (since a bed of fallen pine needles 
on a step slop is as slippery as ice and causes many fatalities to 
cattle). In  the open district forests firing is permitted, but in 
the closed areas managed by the district forest staff, it is not 
allowed. Firing is an offence punishable under section 32 (d) 
of the Frorest Act. 

Whether the firing of hill forests causes as much damage 
as is often asserted, is a question which need not be discussed 
here. 

A separate licence is necessary for shooting or hunting in 

Shooting and hunting. 
the district forests, except for certain ex- 
empted classes. A gun licence alone does 

not convey any right t~o shoot or hunt. Similar rules have beell 
introduced for the fis'hing in the Naini Tal lakes which lie 
within the district forests, but in all other waters within these 
forests fishing is free of all restrictions except that water may 
not be poisoned. Water may not l ~ e  poisoned and fish may not 
be destroyed by e~~pllosives. - 

In the reserved forests, however, and in certain demarcated 

Reserved for~qts. 
protected l'ol.ests ~vhicl~ are managed by 
the Forest Il 'ep;~~~tnie~lt the rights of the 

villagers have been settled and nolitied i i ~ ~ d  ;Ire exercised under 
considerably stricter limitations. rvhic~ll need not be detailed 
here. The requirements of the 1ri1l;lgers are met without pay- 
ment, ns far as the forests can supply them, and a r'egulation 
of the exercise of rights under careful supervision and not a 
limitation of rights is the chief object aimed at in the administma- 
tion ol the reserved forests in this connexion. 



No firing of the forest is alllowed in reserved forests. Shoot- 
ing mid fishing rules are also enl'ol-ced. 

(1 1) Xighls oj the uillagers inter se 
?'he first relei.ence to the relations between villagers and 

villagers in respect ok these rights, as distinct froni tlie rela- 
tiorls between the State and the villagers, is found in Mr. Batten's 
C;arll\,~:iil Keport, paragraph XVI. 

He says ol' Mr. Traill's snlz assi b.oundaries that this divisioil 
01 avaste 'had been f'ound usel'ul in giving 

Q ~ l e S t i o l 1  betaeen dif- separate tracts for pasture for the rattle 
f j rcnt  vi1;ages. 

oi: different villages ; the villagei.~, holvever, 
~vere strictly forbidden from levying dues for the privilege of 
grazing avithin certain boundaries unless the c u s t o ~ ~  ~ol' paying 
i111~cl receiving then1 had been iinmemori'al. "No one had a right, 
merely on account of the inclusion of certain tracts within village 
bountl;~ries to tlemand payment for the use 01 pasture gi~ounds 
or [or the pel-nlission to cut firea\,ood or tinlber." 

No villagers, says Mr. Raclcett, had rights empowering them 
h d  dispose of tiniber, cdaiiil pasturage Sees or exclude their 
neighhours 1\711o had froill olden tiines enjoyed the l~rivilege of 
grazing cattle, cutting wood, etc. (Garhwal Report, paragl-aph 
8) . 

T h e  whole question turns in fact, as between one village 
and another, on the ancient ant1 customary. rights of user. 
These are recorclecl in the village memoranda at Settlenl'ent (see 
sample copies appended to chapter II) and no one has any 
power to interfere with their exercise. But on the other hand, 
as in tlic case ,of extensions of <-:ultivation, no village has the 
right to invade the customary rights of another village to the 
latter's detrinient where the former village -has never hitherto 
exercised any rights. Each village has its own fixed ('ustonis 
and ;~ncient rights o\.er certain tracts ol' adjacent 1v;Iste :tncl 
forest land, and 11" otlrei. village c;~ii interIe1:e so as t o  injure 
the custoriiary interests of the first village. 

In  seine tracts particulary on 'high groun.d, where there is 
r1luc.h snow i11 winter, a village \,\rill have :I certain area which 
by mutual agreement is left untouched throughout tile hot 
weather and rains to raise a hay crop, no cattle being t:tke'~i 
to graze there. In the autumn the whole village goes out and 
cuts the hay. Where a provident ari-;tiigeinent of this kind 
lias beell Sollo~i~etl by ct~stoni for many years, i t  ~vould 1)e an 
obvious inlringerne~~t ol their rights if the people of ;11-1&11er 
village, ivlio hati never been in the custom of grazing cattle 
or getting grass lrom that area, came over and cut ; ) I 1  the 
preserved grass. 

T h e  question, however, is most often acute in the   no st 
populous anti cultivated tracts, where experience has tnught 
the people the need for, anrl the value ol', fuel anld grms ;tnd 



timber. I n  these regions many villages may be seen, which 
liave cultivated practically all the land in their boundaries and 
have only a few acres of barren grazing land and hardly a 
~5ngle tree left. Sucli vill;tges,  driver^. 1,y hard experienw, 
will ol'ten make careful arrangements for fodder arid fuel. 
T h e  practice of keeping ~ne;lsured coininon lantl waste for 
grazing h;~s l~een  t~lentifolled before. Sonie villages keep a 
little fuel reserve, an area of waste on which brushwood and 
bushes are preserved and encouraged to grow, and which is 
cut over at  a fixed time by ~nutual  arr;rngeme~~t to provide 
fuel. 111 such cases i t  is only the village which lias by ancient 
custoiil and user the right of taking fuel and grass from such 
an  erea, that is entitled to dlo so, and that village can claim 
clamages against any outsiders ~ v h o  infringe their customary 
rights. Jt ~ ~ o u l c l  obvio~~sly 11e inequitaljle if a village which 
had recklessly cultivated e.rrer)l acre of its own land and cut 
every sti,ck of brusli~vood I\-itlzin its own custoiilary sphere, 
coulrl go over into the land of a tliore provident village and 
take their store of fuel and g.l.;~.;s from the edges of their fields. 

Sinlilarly in. such tracts, aillrong niany villages which have 
not a tree left except a few on the etlges of cultivated fields, 
~vlzicli are private property, solrre villages will be found to have 
a conlpact 11lock of a Sew acres (olten only one or two) of' 
forest presel-\led ill the lniddle of their scanty grazing land. 
The  preser\,atio~i (pnl?lri) ol: such a block often means consider- 
able sell'4lenial ;tllcrI I'oI-ethought on the part of the ~illagers. 
I t  will also Ile l'ou17d that they 11a1.e al.cva).s llad the exclusive 
custollialy rig11t ol' getting L'uel or ~voorl l r o n ~  that area and 
othel. villages have i>e\;er exercised ail). sucli right. In  all such 
cases, the village is entitled to nlaintain its customary rights 
over the a~'e;ts where i t  11~1s ;111\.:1\1s I i ; ~ c l  ;I c-lear esclusi\-e right 
as t i t  0111e1 e s  ~11e  ct;sto~ilar! rights o i  ~rhicli lie 
else~vhere. Ijecrees hxve fi.equentl~, I )ect~i gjveiz for damages, 
~z~llei-e s11cll rights 11a1.e been invadctl 11\1 outsiders. A recent 
case in 1v1~ic.h this was done was ~;ich.hf Kam. ant1 others of 
Gadoli, Rlaundarsyun i.lcl.stis Alukll l<a~n  and others of Bagyali 
(RII-. Sh;tkespear, Com~nissioner's final order of 15th Septelnber, 
1905) in ~rh ich  thc plaintiff were awai.ded da~ilages and an 
injunction lor the cutti~lg of Sue1 fro111 tlieir preserve by a 
village which. hati no custom;ir)r right to take it. In  such cases 
tile \-illages that 11al.e not prese1.vet1 any  iuel or grass for them- 
selves, should go a ~ i d  get it iron1 the nem-est lai-ge area of dis- 
trict foresr;. \\,here tl~ey will iniul-e no one's rights 11y taking 
it. I n  the case o l  the little l.)l;ck o[ preserved Sorest in such 
villages Governnlent 1l:cs no do111)t the power to allot trees to 
any neigllbouri~lg village, but rhis sllould not be done in fair- 
ness to the village affected, ~vhen the other villages have not 
been in the custonl ui' getting trees iron1 the protected block. 
There ;ire often standing orders in such cases, some of them 
dating inany years back, that no otlier village is to be given 



trees from the block in question. I should not mention the 
question at such length, were it not that it has been alleged in 
places that the oon~ersion of the waste and forest land into 
district protected forest hiis done arva). ~vith all such custom- 
ary rights as between 1,illagei-s ~r i thin speciiic spheres. This 
is a inistake ; the notification altered or defined the status of 
forests lands as between the State and \rillagers; it was never 
intended to do away with the mutual customary rights of the 
villagers. Very recently a village applied for some pine seed 
and for pernlission to set aside part of their lvaste lantl and 
establish a small chir forests on it for the village supply, on 
the understanding that the trees they gretv ~vould not be given 
away to outsiclers; such laudable efforts inerit encourageinent 
and protection both in equity and in accordance with custom. 

(12) Questio?ts between irzdiuidzlnl ui!laeer.s .. 
Very Sew questions arise bet~veen nlenlbers of tlle saille ~i l lage 

comnlunity in respect of these rights in unmeasured land, other 
than those relating to new cultivation. In  the matter of new 
cultivation it is generally a case of ever); inan for himself, in 
the case of other rights they belong LO, ;tnd are exercised b!., 
the whole conlinunity as a united bocl~. ?'lie cattle all graze 
together, the Troinen all go together to cut grass or gather fuel 
ancl no one has any special preserve or separate rights of his 
own. There can be no definite fixed allotinent of such rights 
between the \,arious inhabitants and they seldonl quarrel over 
the exercise of them. There are occasional disputes over fruit 
trees in Ivaste land 11-hich one man alleges to be conlmon pi70- 
perty, while another claiills to have planted and preserved them 
as his o~\.n. But the inost usual source ol trouble in this clirec- 
tion relates to trees stantling anlong- nleasured fields. The field 
walls of terraced cultivation !or the short slopes l~etrveen t~vo 
fields often have isolated trees standing on them : these trees are 
used to store stl-a\\- upon, lopped for fodder or used ill special 
Trays, :~nci finally cut for timber. They are generally protected 
and grown by some cultivator and are by custom recognirecl 
as private property, though the stripe 011 ~vhich they stitnd inay be 
technically a bit oS unmeasured lantl. l\'hen the\- slant1 I~et~veen 
the fields of two cliffe~.ent men, there are not inll.equently dis- 
lmtes as to the cutting oE theni, but these are sinipl\ quebtions 
of fact. Questions ot right of way ancl Irater geilel-ally relate 
to cultii.ated land, since no one interleres with tllenl esrept ill 
the way O! c~lti\';ttioll. Occasionally one 01- more ~llerl ~vill 
try to appropriate part of the village avaste for a special glass 
pl-eserve or some such purpose : this they have no right to do 
against the will of the coinillunity in general. On the  hole, 
ho\vever, the village coulinuni ty is generally fairly h a r ~ n o ~ ~ i o ~ s  
except in questions relating to cultivation. 
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